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ESSENTIAL PRINCIPLES

When considering the human rights of
children, the following principles are of

priority:

Children, because of their status, are entitled to
special protection. Therefore, in addition to all
the human rights guarantees available to adults,
children benefit from additional ones that are
applicable to them in particular.’

In all actions concerning children, whether
undertaken by public or private social welfare
institutions, courts of law, administrative
authorities or legislative bodies, the best interests
of the child shall be a primary consideration.?

Children shall be treated in a manner which
promotes their sense of dignity and worth,
facilitates their reintegration into society, reflects
their best interests and accounts for their needs.?

Children have the right to protection from any
physical or psychological harm or violence.

The use of physical restraints and force on
children shall be exceptional and employed for
the shortest time possible, and only when all
other control measures have been exhausted and
have failed.

Children shall not be subjected to torture, to
cruel, inhuman or degrading treatment or
punishment, to corporal punishment or to life
imprisonment without the possibility of release.®

Universal Declaration of Human Rights, arts. 1 and 25(2);
Convention on the Rights of the Child, preamble.

2 Convention on the Rights of the Child, art. 3.

3 Ibid., arts. 3 and 37; United Nations Standard Minimum Rules for
the Administration of Juvenile Justice (the Beijing Rules), rules 1, 5,
and 6; United Nations Rules for the Protection of Juveniles Deprived
of their Liberty (the Havana Rules), rules 1, 4, 14, 31, 79 and 80.

4 Convention on the Rights of the Child, art. 19.

5 Ibid.; United Nations Standard Minimum Rules for the Administration
of Juvenile Justice (the Beijing Rules), rules 13.3 and 17.2; United
Nations Standard Minimum Rules for the Treatment of Prisoners
(the Nelson Mandela Rules), rules 47 and 48; United Nations Rules
for the Protection of Juveniles Deprived of their Liberty (the Havana

Rules), rules 63 and 64.

¢ Convention on the Rights of the Child, art. 37(a); United Nations
Standard Minimum Rules for the Administration of Juvenile Justice
(the Beijing Rules), rule 27; United Nations Rules for the Protection
e S e of Juveniles Deprived of their Liberty (the Havana Rules), rules 64,
P-'hc:t"o/Marﬁn'e Perret 66 and 67.
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ESSENTIAL PRINCIPLES

Detention or imprisonment of children shall be
an extreme measure of last resort, and any such
detention shall be for the shortest possible time.”

Children in detention shall be separated from
adult detainees (though this is not the case for
young children).®

Detained children shall receive visits and
correspondence from family members.®

Juvenile justice is primarily concerned with the

Chapter 12: Law Enforcement and the Human Rights of Children

Officials dealing with children shall be specially
trained or qualified and personally suited for
the work.'

Periodic as well as unannounced visits to juvenile
facilities shall be undertaken by inspectors.'®
Parents are to be notified of any arrest,
detention, transfer, sickness, injury or death.”

When in detention, children must have access
to child-sensitive complaints procedures that are

appropriate, effective and accessible.'®

child’s rehabilitation and reintegration info society.

Children have the right to a family life, in
accordance with the best interests of the child,
and the right to express their views and to be
heard in matters affecting their situation.'®

Non-judicial proceedings and alternatives to
institutional care shall be provided for.!!

The child’s privacy shall be respected, and
complete and secure records shall be maintained

and kept confidential.’2 Children seeking refuge, or child refugees, must

receive appropriate protection and humanitarian
assistance, to ensure enjoyment of all their
applicable rights.?°

Weapons shall not be carried in juvenile institutions. '

Discipline shall respect the child’s dignity and
shall instil in the child a sense of justice, self-
respect and respect for human rights.4

Convention on the Rights of the Child, art. 37(b); United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(the Beijing Rules), rules 13.1, 17.1(b), 18.1 and 19.1; United Nations Rules for the Protection of Juveniles Deprived of their Liberty
(the Havana Rules), rules 2 and 17.

Convention on the Rights of the Child, art. 37(c); United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(the Beijing Rules), rules 13.4 and 26.3; United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Havana
Rules), rule 29. The provision applies to juveniles of appropriate age for defention to be in a facility separate from adults.
Convention on the Rights of the Child, arts. 9 and 37(c); United Nations Standard Minimum Rules for the Administration of Juvenile
Justice (the Beijing Rules), rules 13.3 and 27.2; United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson
Mandela Rules), rule 58(1); United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules), rule 59.
Convention on the Rights of the Child, art. 40(1).

Convention on the Rights of the Child, arts. 37(b), 40(3)(b) and 40(4); Beijing Rules, rules 11, 13, 17.1, 18 and 19; United Nations
Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules), rules 2, 17 and 30.

Convention on the Rights of the Child, art. 40(2)(b)(vii); United Nations Standard Minimum Rules for the Administration of Juvenile
Justice (the Beijing Rules), rule 27; United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Havana
Rules), rule 8.

United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules), rule 65.
Ibid., rule 66.

United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), rules 6 and 22; United Nations
Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules), rules 81-88.

United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules), rule 72.

Convention on the Rights of the Child, arts. 37(c) and 40(2)(b)(ii); United Nations Standard Minimum Rules for the Administration
of Juvenile Justice (the Beijing Rules), rules 10.1 and 26.5; Nelson Mandela Rules, rules 37 and 44; United Nations Rules for the
Protection of Juveniles Deprived of their Liberty (the Havana Rules), rules 56-58.

See the Havana Rules, which provide that children in closed facilities of any kind have “the opportunity of making requests or
complaints to the Director” and the right to make complaints to administrative and judicial authorities and to be informed of the
response without delay. The Rules also direct States to set up an ombuds office to receive such complaints. See also, The Guidelines
for the Alternative Care of Children, which provides that “[c]hildren in care should have access to a known, effective and impartial
mechanism whereby they can notify complaints or concerns regarding their treatment or conditions of placement.”

The child’s right to protection of their family life and their privacy (Convention on the Rights of the Child, art. 16); in accordance
with the best interest of the child (art. 3), and respecting the right of the child to express his or her views and to be heard in matters
affecting their situation (art. 12) are of concern here. Art. 9 of the Convention on the Rights of the Child is also notable, as it concerns
separation of children from their parents. For guidance on rights and protections for children of imprisoned parents, see Peter Scharff-
Smith and Lucy Gampell, eds. (2011), Children of Imprisoned Parents.

Convention on the Rights of the Child, art. 22.
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A. INTRODUCTION

Children are entitled to all of the human rights and freedoms set out in international human rights
instruments, with the exception of certain civil or economic rights with age prerequisites, such as
voting. Children also need additional protections because they are more vulnerable to having their
rights violated, as dependents often lacking full awareness of their rights and unable to protect
themselves within the criminal justice system.

States need comprehensive policies that protect children, including specific strategies that focus on the
prevention of juvenile delinquency, human rights-compliant administration of justice, prioritization
of non-custodial measures over punitive approaches, and rehabilitation and reintegration of
children into society. Law enforcement agencies and officials have a duty to respect, protect and
fulfil children’s rights in accordance with state policies and take special measures when necessary.

These rights are stipulated in the Convention on the Rights of the Child and its Optional Protocols,
and interpreted by the Committee on the Rights of the Child. While the unprecedented acceptance
of the Convention is a testament to global commitment to advancing children’s rights, the
implementation of these rights is far from being achieved. Violations that contravene international
law remain widespread and, accordingly, it is imperative that law enforcement officials (LEOs) are
trained in international standards of children’s rights.

The term “child” (or, when appropriate, “child in conflict with the law”) is understood as any
person below the age of 18. Although some States have set the legal age for adulthood younger, the
Committee on the Rights of the Child has encouraged those States to increase the level of protection
for all children under 18.*! While some international instruments also use the term “juvenile,”
which is defined as a child or young person who, under the respective legal systems, may be dealt
with for an offence in a manner different from that of an adult, this chapter will predominantly use
the term “child.”

This chapter considers the human rights of children in conflict with the law, victims and witnesses
that are most relevant to law enforcement and the work of LEOs. The chapter first provides an
outline of relevant international and regional human rights standards on command, management
and organization, then explains the application of these key international standards as well as their
implications for law enforcement practice. The chapter concludes with practical recommendations.

B. INTERNATIONAL INSTRUMENTS RELEVANT TO CHILDREN

1. Key international instruments

‘\

R4

Universal Declaration of Human Rights

International Covenant on Economic, Social and Cultural Rights

International Covenant on Civil and Political Rights

e Convention on the Rights of the Child

21 See UNICEF, “The Convention on the Rights of the Child: Guiding Principles: General Requirements for All Rights”, available from
www.unicef.org/child-rights-convention.


http://www.unicef.org/child-rights-convention
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2. Other relevant international instruments

* United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules)
* Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment
* United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules)

* United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines)

* United Nations Standard Minimum Rules for Non-custodial Measures (the Tokyo Rules)

e Guidelines for Action on Children in the Criminal Justice System

* Basic Principles on the Use of Restorative Justice Programmes in Criminal Matters

* Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime

* Guidance Note of the Secretary-General: UN Approach to Justice for Children

* Guidelines for the Alternative Care of Children

e United Nations Rules for the Treatment of Prisoners and Non-custodial Measures for Women
Offenders (the Bangkok Rules)

* United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems

* United Nations Model Strategies and Practical Measures on the Elimination of Violence Against
Children in the Field of Crime Prevention and Criminal Justice

* United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules)??

. Regional instruments

e European Convention on Human Rights
* American Convention on Human Rights

e Additional Protocol to the American Convention on Human Rights in the Area of Economic,
Social, and Cultural Rights

* African Charter on the Rights and Welfare of the Child
* European Social Charter (revised)
* SAARC Convention on Regional Arrangements for the Promotion of Child Welfare in South Asia

* European Convention on the Exercise of Children’s Rights

22 Note: The Standard Minimum Rules for The Treatment of Prisoners were updated in 2015 by General Assembly resolution 70/175
(the Nelson Mandela Rules).
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C. HUMAN RIGHTS STANDARDS AND APPLICATION

1. Fundamental principles relevant to law enforcement in protection

of children

While the fundamental human rights principles of legality, necessity and proportionality are
applicable to children, this section focuses on other principles that are more specific to the context
of children’s rights in law enforcement.

a) Non-discrimination

Article 2 of the Convention on the Rights of the Child lays out the fundamental principle of non-
discrimination. The principle of non-discrimination applies to all children regardless of their status
in the criminal justice system as offenders, victims or witnesses.?’

V¥ Convention on the Rights of the Child, article 2

1. States Parties shall respect and ensure the rights set forth in the present Convention to each child
within their jurisdiction without discrimination of any kind, irrespective of the child’s or his or
her parent’s or legal guardian’s race, colour, sex, language, religion, political or other opinion,
national, ethnic or social origin, property, disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that the child is protected against all
forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or
beliefs of the child’s parents, legal guardians, or family members.

This principle is particularly important for LEOs who come into contact with children from diverse
backgrounds, often including those in more vulnerable groups, such as street children, children
belonging to racial, ethnic, religious or linguistic minorities, indigenous children, girls, children with
disabilities and children who are repeatedly in conflict with the law (recidivists). It is essential for
law enforcement agencies to establish and strictly enforce rules, regulations and protocols to ensure
that there is no differential treatment of children based on discriminatory practices.”* LEOs should
be trained to treat all children equally, void of bias or preconceptions.

b) Best interests of the child

Article 3 of the Convention on the Rights of the Child stipulates another key principle, that of
the best interests of the child, which should form the basis of juvenile justice and LEO treatment

of children.

23 Committee on the Rights of the Child, general comment No. 10 (2007), para. é.
24 A/HRC/21/25, para. 18.
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V¥ Convention on the Rights of the Child, article 3

1. In all actions concerning children, whether undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative bodies, the best interests of the child shall be
a primary consideration.

2. States Parties undertake to ensure the child such protection and care as is necessary for his or her
well-being, taking into account the rights and duties of his or her parents, legal guardians, or other
individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative
and administrative measures. [...]

The principle on the best interest of the child recognizes that children differ from adults in their
psychological, mental and physical development and thus require a separate juvenile justice system
and special treatment. Protection of the best interests of a child means that in the context of
children in conflict with the law, the conventional objectives of criminal justice, such as repression
or incarceration, must be substituted to the extent possible with rehabilitation and restorative
justice objectives.>

LEOs should always bear in mind the best interests of the child. For instance, if a child serves as a
witness, LEOs should prioritize that child’s best interests throughout the testimony process. Recalling
a criminal incident can have traumatizing effects so the LEOs should take necessary measures
to mitigate such impact, for instance, through specialized support networks and consultations
with experts.

Moreover, even if the child’s testimony is crucial for the investigation, sometimes it is not in the
best interests of the child to participate. In those situations, LEOs and other judicial officials must
prioritize the best interests of the child ahead of a successful investigation or prosecution.

c) Prioritizing diversion and restorative approaches over punitive measures

Article 40(1) of Convention on the Rights of the Child stipulates that children in conflict with the
law, including child recidivists, have the right to be treated in ways that promote their reintegration
into society. Article 37(b) of the Convention states that “the arrest, detention or imprisonment
of a child may be used only as a measure of last resort”. These articles combined constitute a
key principle whereby law enforcement policies towards children in conflict with the law should
promote restorative justice and use punitive measures only as a last resort.

LEOs should always consider whether the arrest and pretrial detention of a child in conflict with
the law is absolutely necessary for the legitimate law enforcement objective and proportional to the
suspected crime, and whether alternative measures are feasible. They should consider whether non-
custodial measures or diversion, which would better serve the child’s development, are feasible. This
approach mitigates stigmatization, better protects public safety and is more cost effective.?®

25 Committee on the Rights of the Child, general comment No. 10 (2007), para. 10.
% |bid., para. 25.
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The Committee on the Rights of the Child emphasizes the following elements regarding the
implementation of diversion measures (i.e. measures for dealing with children, alleged as, accused
of, or recognized as having infringed the penal law without resorting to judicial proceedings):

» Diversion should be used only when there is compelling evidence that the child committed the
alleged offence, that he/she freely and voluntarily admits responsibility, and that no intimidation
or pressure has been used to get that admission and, finally, that the admission will not be used
against him/her in any subsequent legal proceeding;

» The child must freely and voluntarily give consent in writing to the diversion, a consent that
should be based on adequate and specific information on the nature, content and duration of the
measure, and on the consequences of a failure to cooperate, carry out and complete the measure.
With a view to strengthening parental involvement, States parties may also consider requiring the
consent of parents, in particular when the child is below the age of 16 years;

» The law has to contain specific provisions indicating in which cases diversion is possible, and the
powers of the police, prosecutors and/or other agencies to make decisions in this regard should
be regulated and reviewed, in particular to protect the child from discrimination;

» The child must be given the opportunity to seek legal or other assistance on the appropriateness
and desirability of the diversion offered by the competent authorities, and on the possibility of
review of the measure;

» The completion of the diversion by the child should result in a definite and final closure of
the case. Although confidential records can be kept for administrative and review purposes,
they should not be viewed as “criminal records” and a child who has been previously diverted
must not be seen as having a previous conviction. If any registration of this event takes place,
access to that information should be given exclusively and for a limited period of time, e.g. for a
maximum of one year, to the competent authorities authorized to deal with children in conflict
with the law.”

The United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing
Rules) similarly emphasizes the importance of diversion and the aforementioned procedures.”
Furthermore, the United Nations Standard Minimum Rules for Non-custodial Measures®’
delineates key principles to promote non-custodial measures and corresponding safeguards. It also
aims to enhance community involvement in the treatment of offenders and the offenders’ sense of
responsibility to society.

d) Do no harm

The principle of “do no harm” is essential for LEOs in dealing with children who are especially at
risk of vulnerability. LEOs are responsible for ensuring that they not only protect children from
harm by third parties but also that their own actions do not cause harm. Each action affecting
a child must be considered within a wider perspective to ensure that it does not unintentionally
cause harm.

27 |bid., see in particular chapter IV, Juvenile Justice: The Core Elements of a Comprehensive Policy.
28 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), rule 11.
22 General Assembly resolution 45/110.
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e) Participation

V¥ Convention on the Rights of the Child, article 19

1. States Parties shall take all appropriate legislative, administrative, social and educational measures
to protect the child from all forms of physical or mental violence, injury or abuse, neglect or
negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of
parent(s), legal guardian(s) or any other person who has the care of the child.

2. Such protective measures should, as appropriate, include effective procedures for the establishment
of social programmes to provide necessary support for the child and for those who have the care
of the child, as well as for other forms of prevention and for identification, reporting, referral,
investigation, treatment and follow-up of instances of child maltreatment described heretofore, and,
as appropriate, for judicial involvement.

The principle of participation is important for LEOs to consider in aspects of dealing with children.
Children should, according to their age and development, be able to participate in an effective and
meaningful way in all matters affecting them, including in criminal proceedings.’’ This does not
mean, however, that the child has a right to take decisions, only that he or she has a right to be
involved in the decision-making.’!

Children are entitled to all human rights set out by the international Bill of Rights and other
relevant human rights instruments. However, this section focuses on the rights that LEOs and law
enforcement agencies should pay particular attention to in order to protect children’s rights fully.

f)  Right to freedom from violence, exploitation and abuse

Children are more vulnerable than others to physical or mental violence, abuse (including sexual
abuse), negligent treatment, maltreatment or exploitation, mainly for two main reasons. First,
they may not be fully able to recognize or distinguish violent, exploitative or abusive behaviour.
For instance, while physical violence is usually obvious, children may have difficulty in identifying
mental violence, such as threats or manipulation. Second, even if children are aware of violent,
exploitative or abusive behaviour, they may not know either their rights or how to access relevant
authorities to complain.

Article 19 of the Convention on the Rights of the Child calls upon States to take all appropriate
legislative, administrative, social and educational measures to protect children from such behaviour.
In this context, law enforcement has two key functions: prevention and investigation.

In order to prevent children from experiencing violence, exploitation and abuse, law enforcement
agencies should establish effective cooperation with schools, childcare facilities and civil society
organizations focusing on children’s rights, and jointly organize awareness-raising activities for
children on what constitutes violence, exploitation and abuse, their rights, and what they should
do if they are exposed to such acts, as well as encourage them to report crimes. LEOs who take

3 Access to justice for children: Report of the United Nations High Commissioner for Human Rights (A/HRC/25/35).
31 UNICEF, Implementation Handbook for the Convention on the Rights of the Child (Geneva, 2007), pp. 170-171.
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part in these joint initiatives should be trained and briefed on how to interact with children, how to
convey messages in a clear and understandable manner and how to explain complicated complaints
procedures in a child-friendly manner. In addition to children themselves, schoolteachers and
employees in other childcare facilities should be trained to detect early signs of violence, exploitation
and abuse and get in touch with law enforcement agencies if necessary.

Law enforcement agencies must ensure that LEOs take immediate action to protect children against
all forms of violence, exploitation and abuse. This responsibility to protect includes an obligation to
share information and cooperate with other authorities with responsibilities for child welfare. The
law enforcement agencies’ responsibility for taking action to protect a child is, however, independent
from the responsibilities of other authorities.

Law enforcement agencies should also be fully equipped and resourced to effectively investigate
complaints of violence, exploitation and abuse. Command and supervisory officials should review
whether complaint mechanisms work effectively, and whether LEOs take complaints from children
seriously. LEOs should receive training on investigating violence against, and exploitation and abuse
of, children while also paying due consideration to the best interests of the child. An important
element of investigation is taking witness and victim testimonials. There could be instances in which
a witness to a child abuse is also a child. LEOs should take testimonies of child witnesses and
victims seriously and not approach them in a biased way, thinking that the child does not have the
capacity to provide useful information.

When interviewing child victims, LEOs should consider the following good practices and
recommendations:*

» In a case of domestic violence (i.e. the perpetrators are family members or legal guardians at
home), do not allow the parents/legal guardians the opportunity to question the child before the
interview, in order to keep the testimony untainted.

» Create a safe and non-threatening environment, try to establish trust and do not use any
judgmental wording.

» Be patient: the child may be traumatized or not able to remember his/her experiences.

» Do not repeat the same question, as this will make the child feel that they have “given the wrong
answer” or that they are not believed.

» Remember that you are listening to a child: they may not give you the coherent narrative you
would like to hear. Their concept of time, for example, may be different from yours.

g) Right to freedom of association and freedom of peaceful assembly

The Convention on the Rights of the Child recognizes the right to freedom of association.

2 Marie Wernham with Savina Geerinckx and Elanor Jackson, Police Training on Child Rights and Child Protection: Lessons Learned
and Manual (London, Consortium for Street Children, 2005), p. 139.

12
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V¥ Convention on the Rights of the Child, article 15

1. States Parties recognize the rights of the child to freedom of association and to freedom of peaceful
assembly.

2. No restrictions may be placed on the exercise of these rights other than those imposed in conformity
with the law and which are necessary in a democratic society in the interests of national security or
public safety, public order (ordre public), the protection of public health or morals or the protection
of the rights and freedoms of others.

The content of article 15 of the Convention closely resembles articles 21 and 22 of the International
Covenant on Civil and Political Rights (freedom of association and assembly), which means
that children are equally entitled as adults to peacefully protest. The Human Rights Council has
emphasized that children and young people are well placed to strive for rights and to protest because
they can be acutely aware of human rights issues and intensely interested in social justice.”® In
this regard, law enforcement agencies should respect and protect children’s rights to freedom of
association and peaceful assembly.

At the same time, article 15 should be interpreted in conjunction with article 3 of the Convention on
the best interests of the child. Accordingly, LEOs have the additional responsibility of taking special
measures to protect children.** Children are exposed to risks during protests, including risks to
their physical safety and mental risks of manipulation (e.g. they may be encouraged to take part in
protests organized by adults promoting adult interests). Furthermore, certain riot control measures
taken by LEOs may have much more severe, negative effects on children than on adults.

In order to ensure children’s safety during protests, law enforcement agencies and LEOs should
consider the following good practices and recommendations:

» Hold planning and consultative meetings with protest organizers and agencies on children’s
rights when a significant number of children are expected to participate in a protest.

» Deploy special officials whose responsibility is to engage with children during the protest.

» Ensure that command officials have all relevant information when they take operational decisions
that may impact upon the rights of children.

» Do not resort to kettling or containment in protests when there are a large number of
children present.

h) Right to a fair trial

Law enforcement agencies are not only in contact with child victims and witnesses but also with
child suspects and offenders. Children are entitled to the same due process and fair trial rights as
adults, and, in certain cases, law enforcement agencies may need to take additional measures to
protect the best interests of the child within the criminal justice system and ensure the full enjoyment
of their rights.

3% Human Rights Council resolution 15/21 (A/HRC/RES/25/21).
3 Daly, “Demonstrating positive obligations”, George Washington International Law Review, vol. 45, No. 4 (2013), p. 789.
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Article 40(1) of the Convention on the Rights of the Child emphasizes the importance of treating children

with consideration of their age and development and respect for their inherent dignity and worth.

V¥ Convention on the Rights of the Child, article 40(1)

States Parties recognize the right of every child alleged as, accused of, or recognized as having
infringed the penal law to be treated in a manner consistent with the promotion of the child’s sense of
dignity and worth, which reinforces the child’s respect for the human rights and fundamental freedoms
of others and which takes into account the child’s age and the desirability of promoting the child’s
reintegration and the child’s assuming a constructive role in society.

While the first paragraph of article 40 draws the overall framework for the treatment of children

within the criminal justice system, the second paragraph of article 40 delineates the rights, principles
and procedural safeguards that children are equally entitled to as adults.

These are:

>

>

The principle of non-retroactivity of crime or punishment (art. 40(2)(a));

The presumption of innocence (art. 40(2)(b)(i)): The Committee on the Rights of the Child notes that
LEOs should be particularly mindful about conforming to this principle at all times. Due to their lack
of understanding of the criminal justice process, immaturity, fear or for other reasons, children may
behave in a suspicious manner. Nonetheless, authorities must presume that the child is innocent.*’

The right to be promptly and directly informed of the charges (art. 40(2)(b)(ii)): This right
applies equally to children and adults but sometimes requires that LEOs take additional special
measures in the context of children. Adults and children should always be informed of charges
in a language they understand, but children may also need LEOs to simplify criminal justice
jargon into more comprehensible terms. When dealing with children, LEOs should always seek
to do much more than is specified in the minimum procedural requirements in order to effectively
protect the rights of children. For instance, giving official documents to a child is often insufficient;
verbal explanation is often necessary. The Committee on the Rights of the Child clearly states
that it is the responsibility of LEOs rather than that of parents or legal guardians, to ensure that
the child understands the charges and the procedures ahead.*

Theright to legal or other appropriate assistance (art. 40(2)(b)(ii)): While the right to legal assistance
is stipulated by the International Covenant on Civil and Political Rights, the Convention on the
Rights of the Child goes further by adding that children are entitled to “appropriate” assistance
in the preparation and presentation of their defences. Law enforcement agencies should ensure
that children receive assistance “appropriate” to their circumstances and best interests, such as
provision of trained legal assistance and social services free of charge, as well as physical space
that ensures confidential communication between the child and persons providing assistance.*”

Due process without delay and with the involvement of parents (art. 40(2)(b)(iii)): This
principle is one of the most important safeguards in juvenile justice. While article 14 of the
International Covenant on Civil and Political Rights also refers to the right to be tried without

Comnmittee on the Rights of the Child, general comment No. 10 (2007), para. 42.
Ibid., paras. 47-48.
Ibid., paras 49-50.
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undue delay, the Convention on the Rights of the Child places much greater emphasis on swiftly
processing cases involving children so as not to compromise their rights. The Committee on the
Rights of Children recommends that States set and implement time limits for the period between
the commission of the offence, completion of the police investigation and final adjudication
that are much shorter than for crimes involving adult offenders.*® Law enforcement agencies
may consider developing standing orders to improve efficiency in investigating juvenile offences
and conforming to international human rights standards. Article 40 also recognizes the need to
involve parents or legal guardians in the proceedings, when they can provide psychological and
emotional assistance to the child in conjunction with the best interests of the child.**

Right to freedom from self-incrimination: Like article 14 of the International Covenant on Civil
and Political Rights, article 40 of the Convention on the Rights of the Child prohibits compelling
a child under investigation to testify against himself/herself or to confess guilt. LEOs should
never attempt to torture or resort to other cruel, inhuman or degrading treatment or punishment
in order to extract a confession (see section below on the right to freedom from torture). This
right, of course, entails much more than just refraining from torture, however. Children, due to
their mental and psychological development, may be more vulnerable to psychological pressures
and manipulation. LEOs interviewing children should always bear in mind that a child’s age and
development, lack of understanding and fear of unknown consequences, together with the length
of an interrogation and suggested possibility of imprisonment, may lead the child to falsely
confess. Suggesting rewards such as being able to go home or receive lighter sanctions may also
lead to false confessions and violate this right to freedom from self-incrimination.*

Right to be heard

V¥ Convention on the Rights of the Child, article 12

1. States Parties shall assure to the child who is capable of forming his or her own views the right to
express those views freely in all matters affecting the child, the views of the child being given due
weight in accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial
and administrative proceedings affecting the child, either directly, or through a representative or an
appropriate body, in a manner consistent with the procedural rules of national law.

The first paragraph of article 12 of the Convention on the Rights of the Child recognizes the freedom of
opinion and expression of the child. The second part of the article is of crucial importance for all criminal

justice institutions, including law enforcement agencies carrying out investigations. The article stipulates

that the child shall be provided the opportunity to be heard in any judicial and administrative proceedings

affecting him/her and that his/her views should be given due weight in accordance with his/her age and

maturity. The underlying logic behind this principle is that, if a child can be alleged to be criminally

responsible, he/she should be competent and able to effectively participate in decisions regarding the

most appropriate response to his/her alleged infringement of penal law.*!

38

39

40

41

Ibid., para. 52.
Ibid., para. 53.
Ibid., para. 57.
Ibid., para. 45.
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In this regard, it is important that LEOs not only inform child suspects of their charges but also
explain how the proceedings work, including possible measures that may be imposed. This is a
prerequisite for children to form their own opinions and express preferences. Another crucial
safeguard for the exercise of this right is the attitude of LEOs. LEOs should always take the child’s
expression seriously, and never engage in any behaviour that implies belittling or overlooking the
child’s opinion. Law enforcement agencies should provide in-service training to raise awareness on
this issue, and build skills in interacting with children and giving due weight to their opinion.

V¥ Convention on the Rights of the Child, article 16

1. No child shall be subjected to arbitrary or unlawful interference with his or her privacy, family, or
correspondence, nor to unlawful attacks on his or her honour and reputation.

2. The child has the right to the protection of the law against such interference or attacks.

i)  Right to privacy

As in article 16 of the International Covenant on Civil and Political Rights, the Convention on
the Rights of the Child provides for the right to privacy, including in the context of judicial and
administrative proceedings. Article 40 of the Convention also stipulates that children are entitled
to have their privacy respected at all stages of proceedings, which should be interpreted widely to
include the first contact with law enforcement (stop and search, request of ID, etc.) up until release
from deprivation of liberty.*

Law enforcement agencies should apply the same principles of legality, necessity and proportionality
during investigations, in particular when resorting to special investigative measures. LEOs should
show additional care when dealing with confidential material obtained in the course of investigations
or interviews, because any illegal disclosure of private information concerning a child can severely
damage the psychological development of the child, especially in the digital age. In this context,
law enforcement agencies should not publish information that may lead to a child suspect or
offender’s identification, in the light of possible stigmatization and negative impacts on their access
to education, work, housing and general safety. LEOs should also be extremely cautious with any
press releases related to offences allegedly committed by children.*

k) Right to liberty and security

The right to liberty and security is extremely important in the context of administration of juvenile
justice. This right is stipulated in article 37 of the Convention on the Rights of the Child and its
associated procedural rights and measures that should be taken by law enforcement agencies are
elaborated on in general comment No. 10 of the Committee on the Rights of the Child and in the
United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules).*

Legality, necessity and proportionality are the leading principles for respecting and protecting the
right to liberty and security. Before attempting to arrest or detain a child, LEOs should consider

42 |bid., para. 64.
4 |bid.

44 |t is recommended that trainers translate the Havana Rules into local language(s) and distribute them to participants.
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whether their action is grounded in the law, whether the arrest is strictly necessary for achievement
of the legitimate law enforcement objective, and whether the arrest is proportional to the crime that

the child is suspected of having, or alleged to have, committed. Any deprivation of liberty that does
not pass the test of legality, necessity and proportionality is considered to be arbitrary and thus a
violation of this right. For further discussion on these principles, see chapter 6, “Human Rights and
Arrest” and chapter 7, “Human Rights and Detention”.

V¥ Convention on the Rights of the Child, article 37(b-d)

b. No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or
imprisonment of a child shall be in conformity with the law and shall be used only as a measure of
last resort and for the shortest appropriate period of time;

c. Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of
the human person, and in a manner which takes into account the needs of persons of his or her age.
In particular, every child deprived of liberty shall be separated from adults unless it is considered
in the child’s best interest not to do so and shall have the right to maintain contact with his or her
family through correspondence and visits, save in exceptional circumstances;

d. Every child deprived of his or her liberty shall have the right to prompt access to legal and other
appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her
liberty before a court or other competent, independent and impartial authority, and to a prompt
decision on any such action.

In addition to these universal principles, the Convention on the Rights of the Child strongly
emphasizes that the deprivation of liberty should be the last resort and be used for the shortest
possible period of time. When an LEO considers that deprivation of liberty is absolutely necessary,
and therefore apprehends the child in conflict with the law or suspect, he or she should immediately
notify the child’s parents/legal guardian. Where immediate notification is not possible, it is to be
made as soon as possible after apprehension. LEOs should also manage relations with the child
in conflict with the law in such a way as to respect the legal status of the child, promote his/her
wellbeing and avoid harm, all with due regard to the circumstances of the case.*

Article 37 of the Convention on the Rights of the Child provides two important procedural rights
for children placed under detention, namely:

» The right to prompt access to legal and other assistance: The Committee on the Rights of the
Child recommends that every child who is arrested and deprived of his/her liberty should be
brought before a competent authority to examine the legality of (and the continuation of) this
deprivation of liberty within 24 hours. Further, the Committee recommends that States parties
ensure through strict legal provisions that the legality of a pretrial detention is reviewed regularly,
preferably every two weeks.*®

» The right to challenge the legality of deprivation of liberty: This right includes not only the right
to appeal but also the right to access the court or other competent, independent and impartial
authority or judicial body, in cases where the deprivation of liberty is an administrative decision.

45 For a checklist on the treatment of children in immigration detention that is also applicable to detention more generally, see

UNHCR, Monitoring Migration Detention: Monitoring Questionnaire, Sections 4.8.2 and 4.8.3, available from www.unhcr.
org/567bbb699.pdf.

46 Committee on the Rights of the Child, general comment No. 10 (2007), para. 83.
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It is important that a decision be rendered as soon as possible, e.g. within or not later than two
weeks after the challenge is made.*’

Apart from these specific procedural rights, law enforcement agencies should ensure that the

deprivation of liberty is carried out in conditions and circumstances that ensure respect for the
human rights of children.* In light of article 37 of the Convention on the Rights of the Child, the
Committee on the Rights of Children elaborated on a number of key rights, principles and rules that

detention facilities should respect, protect and implement:

>

47
48
49

50

Separation from adults and the convicted: Every child deprived of liberty shall be separated from
adults unless it is in the best interest of the child. A child deprived of his/her liberty shall not be
placed in an adult prison or other facility for adults. Untried detainees should be separated from
convicted children. Cases in which small children are kept with their parents or guardians are the
only exception to this rule, and even then, the children and their guardians should, if possible, be
separated from other detainees.”’

Physical environment: Children should be provided with a physical environment and
accommodations in line with the rehabilitative aims of residential placement. Due regard must
be given to their needs for privacy, sensory stimuli and opportunities to associate with peers and
participate in sports, physical exercise, arts and leisurely activities.

Right to education: Every child of compulsory school age has the right to education suited to
his/ her needs and abilities and intended to prepare him/her for reintegration into society. In
addition, every child should, when appropriate, receive vocational training in occupations likely
to prepare him/her for future employment.

Right to medical care: Every child has the right to be examined by a physician upon admission
to the detention/correctional facility and shall receive adequate medical care throughout his/her
stay in the facility, which should be provided, where possible, by health facilities and services of
the community.

Communication opportunities: The staff of the facility should promote and facilitate frequent
contact of the child with the wider community, including communication with his/her family,
friends and other persons or representatives of outside organizations (civil society), and the
opportunity to visit his/her home and family.

Use of restraint or force: Restraint or force can be used only when the child poses an imminent
threat of injury to him or herself or others, and only when all other means of control have been
exhausted. The use of restraint or force, including physical, mechanical and medical restraints,
should be under close and direct control of a medical and/or psychological professional. It must
never be used as a means of punishment. Staff of the facility should receive training on the
applicable standards and members of the staff who use restraint or force in violation of the
rules and standards should be punished appropriately. Furthermore, the United Nations Rules
for the Protection of Juveniles Deprived of their Liberty (the Havana Rules) stipulate that the
carrying and use of weapons by personnel should be prohibited in any facility where juveniles

are detained.’’

Ibid., para. 84.

United Nations Rules for the Protection of Juveniles Deprived of Their Liberty (the Havana Rules), rule 12.
Ibid., rule 17.

Ibid., rule 65.
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» Disciplinary measures: Any disciplinary measure must be consistent with upholding the inherent
dignity of the juvenile and the fundamental objectives of institutional care. Disciplinary measures
in violation of article 37 of the Convention on the Rights of the Child must be strictly forbidden,
including corporal punishment, placement in dark cells, closed or solitary confinement, and any
other punishment that may compromise the physical or mental health or well-being of the child
concerned.

» Requests and complaints: Every child should have the right to make requests or complaints,
without censorship, to the central administration, judicial authority or other proper independent
authority, and to be informed of the response without delay. Children need to know about and
have easy access to these mechanisms. Due to their lack of education or emotional immaturity,
it is unlikely that a young child held in detention would be able to access or understand any
established complaints procedure that exists to receive complaints from detainees concerning
the circumstances in which they have been detained, or the conditions in which they are held. It
is important therefore to employ a trained person in the detention facility who can advocate on
the children’s behalf and take a particular interest in, and responsibility for, their welfare while
in custody.

» Inspections: Independent and qualified inspectors should be empowered to conduct inspections
on a regular basis and to undertake unannounced inspections on their own initiative. Inspectors
should place special emphasis on holding conversations with children in confidential settings.’

The United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Havana
Rules) was adopted shortly after the Convention on the Rights of the Child, and it provides a
comprehensive set of rules and standards on detention of children. Further information on the
above-listed rules and safeguards can be found in the Havana Rules.

I) Right to freedom from torture and other cruel, inhuman or degrading treatment
or punishment

V¥ Convention on the Rights of the Child, article 37(a)

No child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment.

Article 37(b) of the Convention on the Rights of the Child reiterates the principle of absolute
prohibition of torture. The right to be free from torture, and other cruel, inhuman or degrading
treatment or punishment is a peremptory norm of international law and applies to everyone, but
law enforcement agencies should pay particular attention to the treatment of children. Children
experience pain differently from adults due to their physical and emotional development and specific
needs, and ill-treatment may cause them greater or even irreversible damage. Excessive activation
of stress response systems in the body can compromise healthy development and trigger long-term,
damaging effects on learning, behaviour and overall health.”

51 lbid., rules 72-73.

52 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Juan E. Méndez
(A/HRC/28/68), para. 33.
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In the context of children, the United Nations Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment recommends higher standards of classification. For
instance, while solitary confinement can be legally applied to adult detainees (albeit with strong
safeguards against abuse), both the Committee against Torture and the Committee on the Rights of
the Child claim that the imposition of solitary confinement of any duration on children constitutes
cruel, inhuman or degrading treatment or punishment, or even torture.*?

Children deprived of their liberty are at a higher risk of violence, abuse and acts of torture or
cruel, inhuman or degrading treatment or punishment than children who are not placed under
detention.’* Children are particularly at high risk of physical, verbal and psychological violence,
especially immediately after apprehension before they are placed under detention.”> Accordingly,
children should not be detained in law enforcement establishments for more than 24 hours.*®

The Special Rapporteur has listed a number of recommended practices for law enforcement agencies
and officials to effectively safeguard the right to freedom from torture and other cruel, inhuman or
degrading treatment or punishment:

» Since children under detention are at higher risk of ill-treatment, detention or imprisonment of
children should only be used as a measure of last resort, in exceptional circumstances, and for
the shortest possible duration.’”

» Girls,as well as LGBT and intersex children are more vulnerable to ill-treatment. Law enforcement
agencies should respond to the specific needs of children belonging to such groups, separate them
from other detained children if necessary and if it is in their best interest. Law enforcement
agencies should also ensure that female officials supervise female child detainees.*

» An important safeguard against torture and other forms of ill-treatment is the availability
of multidisciplinary and qualified officials working in law enforcement agencies trained and
equipped to deal with children.”

» Detention facilities should offer access to natural light and adequate ventilation and to sanitary
facilities that are hygienic and respect privacy and, in principle, accommodation in individual
bedrooms. Large dormitories should be avoided.®’

» Children in detention should be allowed to maintain contact with parents and family by telephone
and electronic or other correspondence, and regular visits should be permitted at all times. Children
should be placed in a facility that is as close as possible to the place of residence of their family.®!

» An information sheet setting out the above-mentioned safeguards should be given to all children
placed under custody immediately upon their arrival at a law enforcement agency, and this
information should also be verbally explained to children in terms that they understand.®

%3 Ibid., para. 44.

5 lbid., para. 16.

%5 Ibid., para. 40; A/HRC/21/25, para. 5.
% Committee on the Rights of the Child, general comment No. 10 (2007), para. 83; Human Rights Committee, general comment
No. 35 (2014), para. 33; A/HRC/21/25, para. 28.

7 A/HRC/28/68, para. 39; Human Rights Committee, general comment No. 35 (2014), para. 18.

%8 A/HRC/28/68, para. 48.

7 Ibid., para. 63.

0 Ibid., para. 76.

! lbid., para. 77.

2 |bid., para. 75.
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» Law enforcement agencies should fully cooperate with child protection authorities monitoring
and overseeing detention facilities and practices.®

2. Rights of specific groups of children in vulnerable situations

a) Children with disabilities

V¥ Convention on the Rights of the Child, article 23

1. States Parties recognize that a mentally or physically disabled child should enjoy a full and decent
life, in conditions which ensure dignity, promote selfreliance and facilitate the child’s active
participation in the community.

2. States Parties recognize the right of the disabled child to special care and shall encourage and
ensure the extension, subject to available resources, to the eligible child and those responsible for
his or her care, of assistance for which application is made and which is appropriate to the child’s
condition and to the circumstances of the parents or others caring for the child.

Article 23 of the Convention emphasizes the rights of children with disabilities, in particular the need
to provide them with special care. While all children may face difficulties accessing justice, children
with disabilities are likely to encounter additional challenges. Law enforcement agencies should
provide reasonable accommodations to children with disabilities during all stages of proceedings.
This could include use of special equipment for easy access to police stations and communication
in sign language or braille. LEOs should, if possible, communicate directly with children with
disabilities, instead of with their parents or care providers.

Law enforcement agencies should provide in-service training to raise awareness and build skills
for dealing with children with disabilities. LEOs should not be biased and never see disability as
detrimental to the credibility of the child’s testimony as victim, witness or suspect. Children with
mental impairments are sometimes stigmatized as violent and/or dangerous, which can lead to
LEOs detaining them arbitrarily. Under no circumstances should children be deprived of their
liberty on the basis of their disability.®* When children with mental or physical disabilities are
placed under detention, detention facilities should ensure that special measures are taken to protect
their health and well-being. This might entail appropriately separating them from other detainees,
or referring them to medical services as necessary.®® Behaviours resulting from impairment should
not be criminalized where no crime has been committed. Special measures needed for protection of
persons with disabilities are explained in further detail in chapter 17, “Law Enforcement and the
Human Rights of Persons with Disabilities”.

% lbid., para. 83.

4 This principle is enshrined in art. 14 of the Convention on the Rights of Persons with Disabilities; see also OHCHR (2014) “Statement
on Article 14 of the Convention on the Rights of Persons with Disabilities”, available from www.ohchr.org/en/2014/10/statement-
article-14-convention-rights-persons-disabilities.

%5 A/HRC/21/25, para. 16.
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b) Children from ethnic and religious minorities

Non-discrimination is a fundamental human rights principle that forms the basis of all rights of
children. Still, all too often children from ethnic and religious minorities are disproportionally
targeted by law enforcement, especially if they belong to impoverished/disadvantaged communities
and/or live in areas with high crime rates.

LEOs should never base their decisions and practices on ethnicity, religion or any other ground
that may cause discrimination. Bias-based profiling is not only a violation of the right to non-
discrimination but has also proved to be inefficient in achieving law enforcement objectives.®® Such
practices serve nothing except further marginalizing children and young people and damaging
the trust between law enforcement authorities and communities. Bias-based profiling is discussed
in more detail in chapter 3, “Law Enforcement and Non-discrimination” and chapter 4, “Law
Enforcement and Democratic Policing”.

c) Child victims of sexual abuse

Article 34 of the Convention on the Rights of the Child focuses specifically on protecting children
from all forms of sexual exploitation and sexual abuse.

This article, taken together with article 19 on the right to freedom from violence, exploitation and
abuse (which stipulates effective investigation of such acts) has important implications for law
enforcement agencies dealing with child victims of sexual abuse.

V¥ Convention on the Rights of the Child, article 34

States Parties shall in particular take all appropriate national, bilateral and multilateral measures to
prevent:

a. The inducement or coercion of a child to engage in any unlawful sexual activity;
b. The exploitative use of children in prostitution or other unlawful sexual practices;

c. The exploitative use of children in pornographic performances and materials.

Sexual abuse typically has severe and long-lasting, traumatizing effects on children. Child victims of
sexual abuse may not understand what has happened to them and/or may not have the confidence to
describe what has happened.®” The way that LEOs investigate may exacerbate the trauma. There are
a number of good practices that law enforcement agencies and LEOs should take into consideration
when dealing with a child victim of a crime of a sexual nature:

» LEOs should treat the child victim with empathy, care and respect. They should never use
accusatory language while interviewing children. LEOs can cause secondary victimization
by unprofessional and discriminatory treatment of victims that lacks empathy, respect and
compassion. Secondary victimization can also be caused by interview questions that imply that
the victim is to blame, for instance, by asking victims of rape about their dress, use of alcohol
and drugs, degree of resistance or prior sexual encounters.

% See FRA, Towards More Effective Policing: Understanding and Preventing Discriminatory Ethnic Profiling: A Guide (Luxembourg, 2010).
¢ Marie Wernham with Savina Geerinckx and Elanor Jackson (2005), p. 139.
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» While the right to privacy and respect for confidentiality is essential for all judicial proceedings
involving children, the investigation of sexual abuse cases should be carried out with absolute
respect for confidentiality. Assuring confidentiality is also essential for building trust.

» Law enforcement agencies should establish detailed inter-agency protocols for investigating
crimes involving child victims, especially child victims of sexual abuse. LEOs should be fully
knowledgeable about how to refer victims to medical examinations and support services. LEOs
should bear in mind that the physical safety and welfare of the child is always the first priority.
If a child needs immediate medical treatment, this should come before any other consideration.

» Law enforcement agencies should not regard sexual abuse as a problem affecting girls only.
Surveys suggest that 25 to 30 per cent of all child sexual abuse victims are boys.*® Law enforcement
agencies should cooperate with specialized agencies on this issue and provide training to LEOs
on appropriate ways of dealing with boy victims of sexual abuse.

Treatment of victims is considered in further detail in chapter 18, “Law Enforcement and Protection
and Redress for Victims”.

d) Children seeking refuge or child refugees

V¥ Convention on the Rights of the Child, article 22(1)

States Parties shall take appropriate measures to ensure that a child who is seeking refugee status
or who is considered a refugee in accordance with applicable international or domestic law and
procedures shall, whether unaccompanied or accompanied by his or her parents or by any other
person, receive appropriate protection and humanitarian assistance in the enjoyment of applicable
rights set forth in the present Convention and in other international human rights or humanitarian
instruments to which the said States are Parties.

Article 22 of the Convention emphasizes the need to provide protection and assistance to children
who seek refuge or refugee children. In the course of their duty, LEOs are likely to come into contact
with children belonging to this group. LEOs should always bear in mind the difficult conditions
they have endured, keep in mind that their physical and psychological development might be
affected by the circumstances (war/conflict trauma, losing family members, etc.) and treat them with
compassion and empathy. Anti-social behaviour of such children should not be criminalized unless
they constitute offences according to national law.

In their dealings with refugee children, LEOs should never discriminate against them based on any
grounds. They are entitled to full enjoyment of all human rights, as well as additional protections/
special measures granted to all children.

LEOs should be equipped to provide assistance to children who are in immediate need. In this
context, law enforcement agencies should develop inter-agency protocols with relevant national and
international stakeholders in emergency response and referral mechanisms. In the wake of massive
civil war and expected refugee influx, law enforcement agencies should also coordinate with other

% Ibid., p. 95.
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criminal justice institutions, as well as specialized civil society organizations on refugee rights, and
provide training to LEOs on respecting and protecting rights of refugees.

Migrant children should never be detained on the basis of their migratory status. The Committee on
the Rights of the Child has stated that such detention contravenes the principle of the best interests
of the child.®” Detention of children based on their migration status cannot be justified and is a
violation of international law.

3. Further responsibilities of States and law enforcement agencies in
respecting and protecting rights of children

While law enforcement agencies are responsible for implementing national laws, and respecting,
protecting and fulfilling the rights of children in conformity with international human rights
standards, States have the obligation to cultivate a criminal justice system that allows for human
rights-compliant policing. Two essential elements of such a system are the setting of a minimum age
for criminal responsibility and a comprehensive approach to preventing juvenile delinquency.

a) Minimum age for criminal responsibility

Article 40(3)(a) of the Convention on the Rights of the Child provides the legal basis for the
establishment of a minimum age for criminal responsibility.

V¥ Convention on the Rights of the Child, article 40

3. States Parties shall seek to promote the establishment of laws, procedures, authorities and institutions
specifically applicable to children alleged as, accused of, or recognized as having infringed the
penal law, and, in particular:

a. The establishment of a minimum age below which children shall be presumed not to have the
capacity to infringe the penal law;

Although the article does not give a specific minimum age, the Committee on the Rights of Children
has interpreted the article, in light of rule 4 of the United Nations Standard Minimum Rules for
the Administration of Juvenile Justice (the Beijing Rules), which states that “the beginning of the
minimum age shall not be fixed at too low an age level, bearing in mind the facts of emotional,
mental and intellectual maturity ... If the age of criminal responsibility is fixed too low or if there is
no lower age limit at all, the notion of responsibility would become meaningless”. The Committee
concluded that 12 years was the minimum age acceptable internationally and encouraged States
parties to increase their minimum age to 12 years as the absolute minimum and to continue to
increase it to an older age.”

Children who commit an offence at an age below the minimum cannot be held responsible in a
criminal law procedure. If young children commit an offence when below the minimum age, the
irrefutable assumption is that they cannot be formally charged and held responsible in a penal

¢ Committee on the Rights of the Child, Report of the 2012 Day of General Discussion on The Rights of All Children in the Context of
International Migration, para. 32, available from www.ohchr.org/sites/default/files/Documents/HRBodies/CRC/Discussions/2012/
DGD2012ReportAndRecommendations.pdf; Committee on the Rights of the Child, general comment No. 6 (1982), para. 61.

79 Committee on the Rights of the Child, general comment No. 10 (2007), para. 32.
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law procedure.”! Law enforcement agencies should ensure that anyone above the minimum age,
but younger than 18 years of age, be treated in full compliance with the rights stipulated in the
Convention on the Rights of the Child (see above).

b) Prevention of juvenile delinquency

Prevention of juvenile delinquency should be an essential part of any comprehensive policy for
juvenile justice. Law enforcement alone cannot ensure this. It is the responsibility of States to take
a multi-actor approach to preventing juvenile delinquency.

The United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines)”
is one of the most comprehensive instruments that focus on delinquency prevention. The Guidelines
emphasize the “need for, and importance of, progressive delinquency prevention policies” that
should, inter alia, “avoid criminalizing and penalizing a child for behaviour that does not cause
serious damage to the development of the child or harm to others”; provide “opportunities, in
particular educational opportunities, to meet the varying needs of young persons”, especially
those at risk or in special need; recognize that part of maturing often includes “youthful behaviour
or conduct that does not conform to social norms and values” and “tends to disappear in most
individuals with the transition to adulthood”; and avoid labelling a young person a “deviant”,
“delinquent” or “pre-delinquent”, as this contributes to negative patterns of behaviour.”?

The Human Rights Committee has underlined the importance of adopting legislation and procedures
that are child sensitive and non-discriminatory and training professionals in the justice sector on
working with children. Effective and humane law enforcement and crime prevention are dependent
on law enforcement awareness of and compliance with law and good practice on the protection
of children and the prevention of juvenile delinquency. Such law and practice are expressed in
international instruments.

In this context, law enforcement agencies can take a number of measures to actively participate in
the prevention of juvenile delinquency. These include:

» Implementing community-oriented policing strategies and reaching out to community leaders,
representatives of youth, civil society and advocacy groups focused on children and youth rights.
Topics of discussion might include security issues specifically concerning children, reasons that
children are driven to delinquency and appropriate prevention mechanisms. Such consultation can
help LEOs better tackle juvenile delinquency and use their discretionary power more effectively;

» Cooperating with schools and other educational facilities to raise awareness on early detection
and prevention of delinquency;

» Undertaking research with respect to effective modalities for youth crime and juvenile delinquency
prevention. The findings should be evaluated and disseminated;

» Training LEOs to respond to the special needs of young persons and to be familiar with and
make use of programmes and referral possibilities for diversion.”

71" Ibid., para. 31.

72" General Assembly resolution 45/112.
Ibid., principle 5.

74 |bid., para. 58.
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D. IMPLICATIONS IN LAW ENFORCEMENT PRACTICE

There are serious implications for the administration of justice if children involved in crimes are
not treated in a manner that is age sensitive, respectful and protective of their basic human rights
and freedoms.

1. Access to justice for children

It is important that children who are detained on suspicion of committing a crime are able to
have access to justice and that nothing in the criminal justice system causes them any additional
disadvantage because of their age or immaturity. Criminal courts can be particularly intimidating
places for children and young people and it is vitally important that such offenders are given the
opportunity to speak for themselves and offer an explanation for their actions.

Children may avoid reporting crimes out of fear of harassment, stigmatization abandonment or
reprisals against them or their families. They may also lack trust and confidence that their complaints
will be taken seriously and fairly assessed.” It is crucial that LEOs make every effort possible to
reassure child victims and witnesses that their testimony is important and will be fairly assessed.
LEOs must also inform children of their rights in a clear and understandable manner.

Another factor limiting children’s full access to justice is their dependency on their parents or legal
guardians. Adults often lack awareness of the rights of children or, more problematically, have a
conflict of interest with their children. LEOs should contribute to awareness-raising campaigns

75 A/HRC/25/35, para. 15.
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on children’s rights and children’s reports of mistreatment by their parents should be investigated
thoroughly and diligently.

2. Considerations when arresting or detaining parents

While this chapter mainly focuses on LEOs’ contact with child witnesses, victims and offenders,
there are other important circumstances in which LEOs should consider the rights and protection
of children, one of which is the arrest or detention of the parent(s) of a child.

In most situations in which the child lives with their parent(s), the arrest of a parent is likely to be
the start of a series of traumatic and distressing events for the child. LEOs should be concerned not
only with the lawful arrest of the suspect but also with the protection of the child’s best interests
and rights. Law enforcement agencies should develop clear guidelines on procedures to be followed
by LEOs during arrest in order not to traumatize the child, including;:

» Identifying before the arrest whether a child will be involved: If possible, the arresting LEO
should access this information before the arrest, so that necessary preparations can be made
(e.g. involvement of a social worker, removal of the child if necessary). If the LEO is unable to
confirm this information, he/she should ask the suspect(s) during the arrest whether they have
any children living with them or with someone else;

» Transferring the child to the police station: If the LEO needs to take the child to the police station
or interview them, protocols should be established to ensure respect for the child’s rights;”®

» Informing the child: The child has a right to be informed on what is happening and what the next
steps are in terms of proceedings. LEOs should not leave this important task to the (other) parent
or anyone else taking care of the child. As mentioned earlier, LEOs should use simple and clear
language when explaining criminal justice proceedings.

When parent(s) are placed under pretrial detention, LEOs should ensure that both the child and
the detained parent’s rights are respected and protected. In this context, the most important right
is the right to communication. As mentioned in articles 9, 3 and 4 of the Convention on the Rights
of the Child, “States Parties shall respect the right of the child who is separated from one or both
parents to maintain personal relations and direct contact with both parents on a regular basis” and
“where such separation results from any action initiated by a State Party, such as the detention,
imprisonment, exile, deportation or death (including death arising from any cause while the person
is in the custody of the State) of one or both parents or of the child, that State Party shall, upon
request, provide the parents, the child or, if appropriate, another member of the family with the
essential information concerning the whereabouts of the absent member(s) of the family”. This
means that LEOs should inform children of the whereabouts of their detained parent.

Detention facilities should take necessary and appropriate measures to facilitate communication
between the child visitor and their parent detainee. Facilities should train their staff in understanding
the perspectives and needs of children in those situations. Furthermore, easy-to-grasp and age-
appropriate information should be provided to children about the visit procedures and arrangements,
including, for example, what visitors are allowed to bring into the detention facility, proof of identity
requirements, searches, etc.”’

76 Peter Scharff-Smith and Lucy Gampell, eds. (2011), p. 235.
77 1bid., p. 236.

27




Manual on Human Rights for Law Enforcement Officials

&

PRACTICAL RECOMMENDATIONS

All law enforcement officials deployed on operational duties

Take responsibility for acquiring and developing professional knowledge and understanding
of children’s rights and the humane treatment and care of children in conflict with the law.

Participate in outreach programmes for children aimed at reducing levels of juvenile crime and
victimization.

Endeavour while out on patrol to get to know the children in a local area, and their parents
or guardians.

Collect local intelligence on children at risk of being offenders or victims of crime. Proactively
work to reduce children’s exposure to risk in the local community.

Take action to protect children who are seen away from school during school hours, including
investigating and notifying parents and school authorities.

Promptly investigate any evidence of neglect or abuse of children in their homes, communities
or police facilities.

Meet with social workers and medical professionals on a regular basis to discuss children’s
issues relating to their work.

Consider returning children in conflict with the law to parents or social agencies in the case of
less serious offences.

Keep all records pertaining to children in separate and secure storage.
Report to command officials any concerns about a colleague’s suitability to deal with children.

Where a child’s parents or legal guardians have been arrested, contact social services and hand
custody of the child over to an authorized social worker or other official acting on behalf of
the local authority or safeguarding board.

Command and supervisory officials

Consider a range of different non-custodial options for disposing of cases involving children in
conflict with the law. These might include care proceedings, guidance and supervision orders,
counselling, probation, foster care, educational and vocational training programmes or other
appropriate and proportional measures.

Keep complete and secure records on all detained children, including: their identity; reasons
for committal; day and hour of admission, transfer and release; details of notifications to
parents; physical or mental health concerns; and information regarding staff charged with
their care and treatment.

Maintain close liaison and cooperation with juvenile-justice, child-protection, medical and
social agencies.

While planning security measures for protests, consider the specific protection needs of children
and assign an official to be in charge of dealing with children.
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Conduct regular visits to child detention facilities under the respective officials’ responsibility
to supervise the conditions and implementation of procedural safeguards.

Closely supervise staff charged with dealing with children, and investigate and redress any
incidents of abuse, mistreatment or exploitation of children.

Law enforcement agencies

Develop detailed, clear standing orders on treatment and protection of children that are:
» Fully compliant with all national and international human rights standards, including;:

* establishing procedures for use of non-custodial options for children in conflict with the
law as the norm and detention only as an exceptional measure;

e establishing expedited procedures for bringing detained children before a court within
the 24-hour limit, where judicial action is appropriate;

* establishing guidelines on the confidential handling of juvenile records;

e establishing guidelines for treatment and protection of children whose parents are arrested;

e ensuring a robust process for internal and external investigation of every incident
involving alleged human rights violations against children. The investigation must be
prompt and thorough. Violators must be disciplined and/or prosecuted to the fullest
extent of the law in order to challenge cultures of impunity that perpetuate violence

and human rights violations. Allegations of serious human rights violations should be
investigated by an independent oversight mechanism;

® ensuring in-service training on how to respect and protect children’s rights;
» Disseminated to all LEOs;
» Enforced;
» Reviewed on a regular basis.

Establish dedicated units with professionally trained personnel to deal with child victims,
witnesses and offenders.

Provide for periodic review and revision of policies for the treatment of juvenile offenders,
in consultation with social agencies, medical personnel, state prosecutors, the judiciary and
community representatives.

Develop strategies for giving regular attention to children in especially vulnerable circumstances,
such as children with disabilities, children from ethnic and religious minority backgrounds,
and those in extreme poverty, experiencing homelessness, in abusive households or in high-
crime areas.

Provide specialized in-service training on different aspects of child sexual abuse, such as
commercial sexual exploitation, forced prostitution and physical abuse.

Establish child-sensitive procedures for complaints and communications to be made by
juvenile detainees directly to the director of the institution, or to judicial authorities and
social agencies.
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The Manual on Human Rights for Law Enforcement Officials forms part of the revised “Human
Rights and Law Enforcement Guidance and Training Package”. Following the success of the
previous edition, the Office of the United Nations High Commissioner for Human Rights (OHCHR)
has revised and restructured the Manual to provide updated guidance on how to operationalize
human rights norms and standards in law enforcement.

The revised Manual provides practical guidance for law enforcement trainers, officials and
government representatives involved in ensuring effective and human rights-compliant institutions
with staff who have the skills, knowledge and attitudes to respect, protect and fulfil human
rights. The Manual comprehensively sets out important human rights norms and standards for
law enforcement officials and explains how these officials can apply these standards for the
effective performance of their functions. It also outlines recommendations for senior officers and
law enforcement institutions to put in place an institutional structure that allows law enforcement
officials to effectively apply the standards and good practices in the Manual. While each chapter
has been made available separately, links with other chapters are highlighted throughout. A full
reading of the Manual is thus recommended for a comprehensive understanding of how human
rights can be used as a positive tool for modern and professional law enforcement institutions
that carry out their duties for and within the communities. This Manual has been tailored to the
everyday needs of law enforcement officials. The content is adaptable for integration in training
activities at all levels of law enforcement and in policies and oversight mechanisms. The Manual
may, however, be of wider use and application by regional organizations, national human rights
institutions, non-governmental organizations and others.
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