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ESSENTIAL PRINCIPLES

When considering gender and human
rights in the context of law enforcement,

the following principles are of priority:

Human rights derive from the inherent dignity that
all human beings share equally.!

All are equal before the law and are entitled without
any discrimination to equal protection of the law.?

Women are entitled to equal enjoyment and
protection of all human rights in the political,
economic, social, cultural, civil and all other fields.?

Human rights, including but not limited to: the right
to life; equality; liberty and security of person;
equal protection under the law; freedom from
discrimination; the highest attainable standard of
mental and physical health; just and favourable
conditions of work; and freedom from torture and
other cruel, inhuman or degrading treatment or
punishment, apply to persons of all genders.*

Violence against women, in all its forms, violates
and impairs or nullifies the enjoyment by women
of human rights and fundamental freedoms.>

Law enforcement officials (LEOs) shall exercise

due diligence to prevent, investigate and make
arrests in respect of all acts of violence against
women, whether perpetrated by public officials
or private persons, in the home, the community,
official institutions and any other settings.®

LEOs shall take rigorous official action to prevent
the victimization of women and shall ensure

that revictimization does not occur as a result

of police omissions or gender-insensitive law
enforcement practices.”

' Universal Declaration of Human Rights.

2 |bid., art. 7.

3 Ibid., art. 2; International Covenant on Civil and Political Rights,
art. 3; Declaration on the Elimination of Violence against Women
(General Assembly resolution 48/104), second and fourth
preambular paras.; Convention on the Elimination of All Forms
of Discrimination against Women, third preambular para. and
arts. 1, 2 and 3; Declaration on the Elimination of Violence against
Women, art. 3.

4 Convention on the Elimination of All Forms of Discrimination against
Women, arts. 1, 2, 11, 12 and 13; Declaration on the Elimination
of Violence against Women, art. 3.

> Declaration on the Elimination of Violence against Women, fifth
preambular para.

¢ lbid., art. 4(c) and 4(i).

7 Ibid., art. 4(f).
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ESSENTIAL PRINCIPLES

Violence against women is a crime and must
be treated as such, even when it occurs within
the family.®

Arrested or detained women shall not suffer
discrimination and shall be protected from all
forms of violence or exploitation.?

Female detainees shall be supervised and
searched by female LEOs and staff.’®

Women detainees shall be detained separately

Chapter 13: Law Enforcement, Human Rights and Gender

Where there is a tension between cultural
attitudes and universal human rights, rights must
carry the day.'

Sexual orientation and gender identity are
integral to each person’s dignity.'®

LEOs shall respect the self-identified gender of
lesbian, gay, bisexual, transgender and intersex
(LGBTI) persons.'”

No one shall be subjected to pressure to

from male detainees.! conceal, suppress or deny their sexual

orientation or gender identity.'®

Pregnant women and nursing mothers shall
be provided with special facilities in
detention.'?

When the gender of a prisoner is entered in
the file management system, the prisoner has
a right to have his or her self-perceived gender

Law enforcement agencies shall not discriminate ; o
registered.

against women in recruitment, hiring, training,
assignment, promotion, salary or other career or
administrative matters. '3

States have an obligation to ensure to everyone,
in practice, the rights recognized in international
law, without discrimination on the basis of sexual

Law enforcement agencies shall recruit \ : ) 20
orientation or gender identity.

sufficient numbers of women to ensure fair
community representation and the protection of
the rights of female suspects, arrested persons
and detainees.'

All the above principles shall be applicable as
they relate to LGBTI persons.?!

Ibid., eighth preambular paragraph and arts. 1, 2(a) and 4(c).

Universal Declaration of Human Rights, art. 2; International Covenant on Civil and Political Rights, arts. 2 and 3; Code of Conduct
for Law Enforcement Officials, arts. 1 and 2; Convention on the Elimination of All Forms of Discrimination against Women, art. 15;
Declaration on the Elimination of Violence against Women, arts. 1 and 6; Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment, principle 5.

United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules), rules 52 and 81.

Ibid., rules 11(a) and 81.

Ibid., rule 28.

Universal Declaration of Human Rights, art. 2; International Covenant on Civil and Political Rights, arts. 2, 3 and 26; Convention on
the Elimination of All Forms of Discrimination against Women, preambular paras. 3, 9 and 14, and arts. 2(d)-(f), 3, 5(a) and 7(b);
Declaration on the Elimination of Discrimination against Women, art. 1.

Code of Conduct for Law Enforcement Officials, preambular para. 8(a).

The Secretary-General expressed this concern in a speech on Human Rights Day, 2010, see A/HRC/19/41, para. 2.

Yogyakarta Principles, principle 9; see also Report of the Independent Expert on protection against violence and discrimination based
on sexual orientation and gender identity (A/HRC/35/36), paras. 20-32.

United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules), rule 7(a).

Ibid., rules 2 and 3.

Ibid., rule 7(a).

The prohibition against discrimination under art. 26 of the International Covenant on Civil and Political Rights comprises also
discrimination based on sexual orientation; see A/HRC/35/36, paras. 20-32; see also OHCHR, Born Free and Equal: Sexual
Orientation, Gender Identity and Sex Characteristics in International Human Rights Law (New York and Geneva, United Nations,
2019); A/HRC/19/41; Discrimination and violence against individuals based on their sexual orientation and gender identity: Report
of the Office of the United Nations High Commissioner for Human Rights (A/HRC/29/23); Committee against Torture, general
comment No. 2 (2008). There are additional requirements under the Bangkok Rules (addressing the specific characteristics and needs
of women offenders and prisoners). The essential international human rights principles pertaining to rights of persons based on sexual
orientation or gender identity are also compiled in the (non-reaty) document, the Yogyakarta Principles.

The term LGBT is used to refer to same-sex behaviour, identities or relationships and non-binary gender identities. Certain documents
use the abbreviation LGBTI, which includes intersex persons (persons born with atypical sex characteristics).
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A. INTRODUCTION

This chapter brings together a wide variety of law enforcement and human rights issues, some
of which have been considered in previous chapters, and some of which are considered for the
first time.

Law enforcement agencies must recognize that human rights entitlements and protections are to be
made equally available to people of all genders and sexual orientations. While there is no single,
universally accepted definition of gender, for the purposes of this chapter, the United Nations Office
of the Special Advisor on Gender Issues and Advancement of Women understands gender as a
widely encompassing term that is embedded in a broader sociocultural context:*?

Gender refers to the social attributes and opportunities associated with being male and female and
the relationships between women and men and girls and boys, as well as the relations between women
and those between men. These attributes, opportunities and relationships are socially constructed and
are learned through socialization processes. They are context/time specific and changeable. Gender
determines what is expected, allowed and valued in @ woman or a man in a given context.

Human rights law recognizes the unique needs and rights-related issues faced by women, LGBTI
persons and other gendered groups. Accordingly, law enforcement agencies must take a gendered
approach in their functions in order to uphold international human rights standards and ensure
that the needs of specific groups are met. The principles of equality and non-discrimination are
fundamental to this approach.

Gender sensitization training is crucial for implementing change within law enforcement agencies,
which remain numerically and culturally masculine and heterosexual. But sensitization alone will
not change what are often entrenched and institutionalized behaviours. Law enforcement agencies
must approach gender in a holistic and systematic way, including a long-term strategy with adequate
resources, continuous monitoring and accountability measures, and commitment across agencies
and senior executive law enforcement managers. If LEOs and agencies work strategically to uphold
the international standards of gender-related rights, they will sensitize the wider community to the
issues involved, redress the affected victims and, in some circumstances, prevent much greater harms
or tragedies from occurring.

This chapter outlines the relevant international and regional human rights standards of law
enforcement, human rights and gender, applies the key international standards to law enforcement
practice and discusses its implications. The chapter concludes with practical recommendations.

22 United Nations Office of the Special Advisor on Gender Issues and Advancement of Women, Gender Mainstreaming: Strategy for
Promoting Gender Equality, rev. ed., August 2001, available from www.un.org/womenwatch/osagi/pdf/factsheet1.pdf.
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INTERNATIONAL INSTRUMENTS RELEVANT TO GENDER

Key international instruments

* Universal Declaration of Human Rights

* International Convention on the Elimination of All Forms of Racial Discrimination

* International Covenant on Civil and Political Rights

* International Covenant on Economic, Social and Cultural Rights

e Convention on the Elimination of All Forms of Discrimination against Women

* Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

* Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women

Other relevant international instruments

* Code of Conduct for Law Enforcement Officials

* Body of Principles for the Protection of All Persons under any Form of Detention or Imprisonment
* Declaration on the Elimination of Violence against Women

* Beijing Declaration and Platform for Action?®

* Yogyakarta Principles

e United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for
Women Offenders (the Bangkok Rules)

* United Nations Standard Minimum Rules on the Treatment of Prisoners (the Nelson Mandela Rules)

Regional instruments

* Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women?*
* Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa?

* Council of Europe Convention on Preventing and Combating Violence against Women and
Domestic Violence?

* Joint Statement of the ASEAN Commission on the Promotion and Protection of the Rights of Women
and Children (ACWC) and the Special Representative of the United Nations Secretary-General on
Violence against Children

The Beijing Declaration and Platform for Action, adopted in September 1995 by the Fourth World Conference on Women, and other
UN Women documents, are available from www.un.org/womenwatch/daw/beijing/platform/.

See also OAS Resolution 1732: Adoption and Implementation of the Inter-American Program on the Promotion of Women’s Hu-
man Rights and Gender Equity and Equality, 2000, available from www.oas.org/juridico/english/agres_1732_xxx000.htm;
Resolutions on human rights, sexual orientation and gender identity, available from www.oas.org/council/CAJP/human%20rights.
asp#Human%20Rights, %20Sexual %200rientation, %20and%20Gender%20ldentity.

See also ACHPR Res./ 111 (XXXXII) O7: Resolution on the Right to a Remedy and Reparation for Women and Girls Victims of Sexual Violence
(2007), available from achpr.au.int/en/adopted-resolutions/ 11 1-resolution-rightremedy-and-reparation-women-and-girls-victims-o.

For other Council of Europe recommendations and documents related to fighting violence against women, see Council of Europe,
Gender equality, available from www.coe.int/en/web/genderequality.
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C. HUMAN RIGHTS STANDARDS AND APPLICATION

People of all genders must be able to equally enjoy their human rights.?” Certain groups, such as
women and LGBTI persons, are particularly vulnerable to rights violations. This counts even more
so for women and LGBTI persons who face intersectional discrimination, for example, due to being
of a low socioeconomic status, being irregular migrants, belonging to ethnic minorities or working
as sex workers. Thus, law enforcement agencies need to take special measures to protect them and
ensure the full enjoyment of their rights. The following sections will focus on the principles, rights
and special measures that LEOs should pay particular attention to.

1. The fundamental principle of non-discrimination as relevant to law
enforcement and human rights of women?®

The principle of non-discrimination is enshrined in all core international human rights treaties,
including the Universal Declaration of Human Rights and the International Covenant on Civil
and Political Rights. States have a duty to ensure that the human rights of all persons within
their jurisdiction are protected without discrimination, including on grounds of gender. Non-
discrimination is described in further detail in the following section, “Human rights relevant to
women and law enforcement”.

Equality before the law: Law enforcement is one of the means through which people can secure
equality and recognition from the law. Article 7 of the Universal Declaration of Human Rights
delineates this principle and article 26 of the International Covenant on Civil and Political Rights
makes them legally binding and non-derogable. The Human Rights Committee has emphasized that
equality before the law is particularly pertinent to, and must be ensured for, women.

¥ Human Rights Committee, general comment No. 28 (2000)

... the right of everyone under article 16 to be recognized everywhere as a person before the law is
particularly pertinent for women, who often see it curtailed by reason of sex or marital status.

Equal protection of the law: Law enforcement is also a main vehicle for people to secure protection
of the law. As in the above principle, equal protection of the law is protected by article 7 of the
Universal Declaration of Human Rights and article 26 of the International Covenant on Civil and
Political Rights.

V¥ Universal Declaration of Human Rights, article 7

All are equal before the law and are entitled without any discrimination to equal protection of the
law. All are entitled to equal protection against any discrimination in violation of this Declaration and
against any incitement to such discrimination.

%7 International Covenant on Civil and Political Rights, arts. 6, 7 and 9.

28 The vast majority of victims of gender-related human rights abuses and violations are women. Men, however, may also be victims,
although their number is comparatively small. In this chapter we mainly address the rights of women, although the rights of male
victims and related obligations of LEOs are, in most cases, identical.

8
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The principles of non-discrimination and
equality before the law and equal protection
of the law also underlie the Code of
Conduct for Law Enforcement Officials,
article 1, which states, “law enforcement
officials shall at all times fulfil the duty
imposed on them by law, by serving the
community and by protecting all persons
against illegal acts”. Article 2 of the Code
requires police to “respect and protect
human dignity and maintain and uphold the
human rights of all persons”.”’
Accordingly, policing duties must be carried
out in such a way that all persons are
treated and protected equally. UN Photo/Sylvain Liechti

In order to counteract discrimination, agencies could conduct a cultural audit to establish whether
there is an embedded bias towards heterosexual men; institute internal procedures to monitor and
punish discriminatory profiling based on gender and sexual orientation; collaborate with relevant
civil society organizations to better understand their needs and complaints; and adopt special
recruiting and promotion measures to tackle the underrepresentation of women and LGBTI persons
in the agency.

2. Human rights relevant to women and law enforcement

a) Right to non-discrimination

There are three international instruments that specifically address the right of women to freedom
from discrimination: the Declaration on the Elimination of Discrimination against Women, the
Convention on the Elimination of All Forms of Discrimination against Women, and the Optional
Protocol to the Convention on the Elimination of All Forms of Discrimination against Women.

V¥V Convention on the Elimination of All Forms of Discrimination against
Women, article 1

For the purposes of the present Convention, the term “discrimination against women” shall mean
any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of
impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field.

The Preamble of the Convention on the Elimination of All Forms of Discrimination against Women
states that discrimination against women “violates the principles of equality of rights and respect
for human dignity”. The Committee on Economic, Social and Cultural Rights recognizes gender-

29 Code of Conduct for Law Enforcement Officials, arts. 1 and 2.
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based violence as a form of discrimination that inhibits the ability to enjoy rights and freedoms,
including economic, social and cultural rights, on a basis of equality.*°

In the context of law enforcement, the principles of equality and non-discrimination are fundamental
to respecting the dignity of all persons, regardless of their gender or sexual orientation. These
must be respected by law enforcement agencies both externally and internally, throughout their
planning processes, operations and internal administration. In this context these two rights — to
non-discrimination and freedom from violence — are particularly relevant to LEOs.

The principle of and right to non-discrimination is discussed in further detail in chapter 3, “Law
Enforcement and Non-discrimination”.

b) Right to freedom from violence

Living free from violence is a basic human right. Because such a vast number of reported abuses are
against women, law enforcement agencies need to implement gendered strategies in order to ensure
this right.

i. Gender-based violence

The Committee on the Elimination of Discrimination against Women broadly interprets the term
“gender-based violence” in its general recommendations on the Convention on the Elimination of
All Forms of Discrimination against Women.

V¥ Committee on the Elimination of Discrimination against Women, general
recommendation No. 19 (1992), para. 6

The Convention in article 1 defines discrimination against women. The definition of discrimination
includes gender-based violence, that is, violence that is directed against a woman because she is
a woman or that affects women disproportionately. It includes acts that inflict physical, mental or
sexual harm or suffering, threats of such acts, coercion and other deprivations of liberty. Gender-based
violence may breach specific provisions of the Convention, regardless of whether those provisions
expressly mention violence.

The Committee explicitly recognizes that the Convention’s prohibition of gender-based violence
applies to public authorities, which includes law enforcement agencies and LEOs. Any acts of such
violence would not only breach the Convention, but may also breach the “State’s responsibilities
under general international human rights law and under other conventions™.*!

General recommendation 19 (para. 11) interprets articles 2(f), 5 and 10(c) of the Convention and
addresses the societal customs and attitudes that contribute to violence against women:

Traditional attitudes by which women are regarded as subordinate to men or as having
stereotyped roles perpetuate widespread practices involving violence or coercion, such
as family violence and abuse, forced marriage, dowry deaths, acid attacks and female

% Committee on Economic, Social and Cultural Rights, general comment no. 16 (2005).

31 Committee on the Elimination of Discrimination against Women, general recommendation 19 (1992), para. 8.
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circumcision. Such prejudices and practices may justify gender-based violence as a form
of protection or control of women. The effect of such violence on the physical and mental
integrity of women is to deprive them the equal enjoyment, exercise and knowledge of human
rights and fundamental freedoms. While this comment addresses mainly actual or threatened
violence, the underlying consequences of these forms of gender-based violence help to
maintain women in subordinate roles and contribute to the low level of political participation
and to their lower level of education, skills and work opportunities.3?

Law enforcement training activities should draw attention to the Committee’s interpretation of the
Convention and guidance to LEOs to prevent violence against women in all aspects of their work.
Moreover, because gender-based violence is indicative of the State’s failure to protect the right to
freedom from violence, law enforcement agencies should adopt a comprehensive strategy together
with government agencies, as well as civil society organizations.

Due to historic problems of hostility or indifference shown to victims by LEOs, there is often a lack
of trust and confidence in LEOs. Proactive work needs to be done to encourage victims to come
forward and increase levels of reporting.

The obligation to protect human rights requires effective responses to gender-based violence, including
full and thorough investigations. Omission or failure to act is a violation of the obligation to protect.

In the European context, the European Court of Human Rights has affirmed this obligation to
protect human rights and effectively investigate allegations and complaints of gender-based violence.
In Kontrova v. Slovakia, the Court ruled that the failure of the police to protect the complainant’s
children’s lives was a violation of article 2 (right to life) of the European Convention on Human
Rights. Kontrova had filed a criminal complaint against her husband for assaulting and beating her,
but later, accompanied by her husband, tried to withdraw the complaint. Her husband then shot
dead their daughter and son. Because Kontrova had filed the complaint, and also made emergency
calls to the police, the LEOs had a duty to register the complaint, launch a criminal investigation
and proceedings against her husband immediately, keep a proper record of the emergency calls
and advise her on the situation, and take action concerning her allegation that her husband had a
shotgun and threatened to use it. Instead, one of the officers involved assisted Kontrova and her
husband in modifying the original criminal complaint so that it could be treated as a minor offence,
calling for no further action. In conclusion, the police had failed in its responsibilities and the direct
consequence of those failures had been the death of the applicant’s children.

In a case about the murder of three female victims in the context of a pattern of gender-based
violence that had resulted in the murders of hundreds of women and girls, the Inter-American
Court of Human Rights found that it had been a violation when the State had failed to act with due
diligence in the investigation of the crimes, the preservation of the crime scene, the collection and
handling of evidence, autopsies, and identification and the return of the victims’ remains, stating
that the obligation to investigate effectively has a wider scope when dealing with violence against
women in a context of high rates of gender-based violence.**

2 |bid., para. 11.

33 See ECtHR, Press Unit, “Domestic violence”, Fact sheet (October 2017), available from www.echr.coe.int/Documents/FS_Domestic
violence_ENG.pdf, for commentary on this case and other similar cases.

3 Inter-American Court of Human Rights, Gonzdlez et al. (“Cotton Field”) v. Mexico, 16 November 2009, paras. 293 and 368; see
also Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Philip Aston (A/HRC/14/24), para. 46(d).
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The effectiveness of approaches based on recourse to the criminal justice system is clearly dependent
on “gender-sensitized” policing policy and practices,* particularly regarding the powers of arrest
and detention vested in LEOs, availability of LEOs 24 hours a day and ability of law enforcement
agencies to provide an emergency response. Policy guidelines usually include:

» A definition of what gender-based violence is;
» An explanation of the status of gender-based violence law;

» A clear account of expectations of police behaviour in dealing with incidents of gender-based
violence, including domestic violence;

» An outline of procedures for protecting victims;
» An emphasis on police responsibility for referring victims to appropriate support services;
» Recognition of the fact that police need to collaborate with other community-service practitioners

at varying stages of their involvement with particular cases, and with the problem in general.

The effectiveness of such policies also depends on genuine political will. Strategies and policies
must work on both prevention and awareness on the one hand, and effective rights-compliant
interventions on the other. Some good practices include:

v

Intensive training for police on how to deal with gender-based violence;
» Family consultation services providing 24-hour crisis intervention;

» Emergency shelters for women, children and LGBTI victims of violence, including domestic
violence, particularly for young people;

» Advisory clinics to provide emotional counselling for all victims of gender-based violence;

» Treatment (in addition to criminal prosecution) for men who abuse and assault.

These requirements depend on a multi-agency approach that, in turn, depends on adequate resources
being allocated. Where resources are limited, a more active role on the part of the community is
necessary. When recourse is made to criminal law, two procedures are usually available: perpetrators
may be charged with criminal offences disclosed by the investigation and supported by evidence
and/or dealt with under legislation that provides for a court order protecting the victim against
further abuse or attacks.

Many of these recommended policies, practices and techniques have been developed to a high degree
in the police agencies of some United Nations Member States. Law enforcement agencies seeking
to improve their performance in these areas should draw from the available expertise of other law
enforcement agencies. In this regard, the UNODC Handbook on Effective Police Responses to
Violence against Women provides a compilation of good practices.

ii. Domestic violence

Domestic violence can be described as any behaviour within families, between domestic partners,
or in intimate relations that causes physical, psychological or sexual harm. While the majority of
reported domestic violence incidents are perpetrated by men towards women, domestic violence

35 United Nations SSR Inter-Agency Task Force (IASSRTF), Security Sector Reform: Integrated Technical Guidance Notes, 2012, pp. 31,
35-58, available from www.unodc.org/documents/organized-crime/SSR_TOC_ITGN_2016_WEB.pdf.

% UNODC, Handbook on Effective Police Responses to Violence Against Women (New York, United Nations, 2010).
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also includes acts by women and within same-sex relationships.’” Examples of domestic violence
range from humiliation, slapping, hitting and kicking to beating and murder. Domestic violence
may also include acts of verbal abuse, confinement and deprivation of resources.

Domestic violence is largely a hidden problem as it is committed in domestic settings. Research
across the world, however, demonstrates that domestic violence is a prolific problem in both
developed and developing countries, across social, economic and cultural lines. Domestic violence
can be traced to sociocultural structures, including those that reinforce stereotypes of traditional
masculinity. Domestic violence occurs in many forms and while generally the perpetrators are male
and the victims are female, this is not always the case. When men are victimized, they often feel a
loss of masculinity and a sense of shame and, as a result, they find it particularly difficult to come
forward and report the crime to the police. Because domestic violence takes place within intimate
relationships, it is easily perpetuated when no external interventions are taken.

The effects of domestic violence include death, physical injury, psychological problems and hazards
to other members of the family, especially children. While individual causes, such as abuse of
alcohol or drugs, can be identified, the social, political and economic dependence of women on men
provides the structure whereby men can continue to perpetrate violence on women.

Law enforcement agencies must undertake special approaches and policies to intervene and combat
the complex causes and harmful effects of domestic violence. Their approach to preventing and
responding to gender-based violence should be founded on the tripartite responsibilities to respect,
protect and fulfil human rights.*® All LEOs should be fully informed of policy guidelines for action
and good practices in the context of domestic violence. Some of these strategies have been identified
in Strategies for Confronting Domestic Violence: A Resource Manual (United Nations Centre for
Social Development and Humanitarian Affairs, 1993). Insufficient resources to enable a response
or delay in responding to gender-based violence alerts, including domestic violence, may result in
serious harm to victims.*

Effective organizational responses include establishing special units to deal with domestic violence
and developing victim-oriented crisis-intervention techniques and practices to improve the level of
service offered to victims. LEOs should ensure effective investigation of crimes is pursued when
there are incidents of domestic violence.

Inter-agency cooperation is imperative when addressing domestic violence, as it is a complex
problem requiring collaboration among people of different professional backgrounds, and from the
community in general, including educators, personnel from religious organizations, social workers,
health workers, housing agency staff, members of women’s groups, and people working in shelters
and refuges for victims of domestic violence or homeless persons who have fled from domestic
violence situations.

Cooperation is essential to prevent duplicated efforts and to ensure that the essential functions of
one organization or group are not subverted by the actions of another.

%7 See Anne L. Ganley, “Understanding domestic violence”, available from www.futureswithoutviolence.org/userfiles/file/HealthCare/
improving_healthcare_manual_1.pdf.

% For further explanation of the human rights-based approach to policing, and the obligations to respect, protect and fulfil, see
chapter 1, “Introduction to Human Rights for Law Enforcement Officials” and chapter 4, “Law Enforcement and Democratic Policing”.

37 Inter-American Court of Human Rights, Jessica Llenahan Gonzales et al. v. the United States of America, Case No. 12.626,
21 July 2011.
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iii. Rape and other forms of sexual violence

Sexual violence is a serious violation of the right to freedom from violence. Women are not the only
victims of sexual violence; men, LGBTI persons, and children can also be victimized. Incidents of
rape and other forms of sexual violence signify a State’s failure to perform the due diligence needed
to protect the right to security of persons within its jurisdiction. Moreover, because rape and other
forms of sexual violence are serious offences that should be criminalized according to international
human rights standards,* according to those standards LEOs are responsible for the prevention and
detection of such crimes, and for ensuring that their response to victims is humane and professional.

Prevention requires effective prevention strategies, both generally and in response to situations in
which there is a heightened risk. General strategies may include LEOs giving advice to women and
other groups in vulnerable positions on how to avoid victimization; providing heightened security in
high-risk areas; and carrying out effective legal investigation and surveillance of suspects. Prevention
activities targeted at high-risk situations or specific high-risk groups often require specific needs and
risk assessment activities, which can only be conducted if sufficient resources have been allocated.
The onus of prevention must not be placed on victims. Any advice on safety should be provided in
a gender-sensitive and respectful way that does not reinforce gender stereotypes or violate the rights
of the victim.

Detection of sexual violence in a crime requires the application of relevant expertise, primarily in:
» Interviewing victims, witnesses and neighbours;

» Gathering and preserving forensic evidence;

> Interviewing suspects.

It is the responsibility of law enforcement agencies to ensure that such expertise is available and
utilized. If it is not, agencies must seek technical assistance so that the necessary skills are developed.

Response to victims: Although the international community has been making considerable effort
to raise awareness on the issue and enhance the capacities of law enforcement agencies to better
respond to victims of domestic violence,*' LEOs continue to struggle with adequately addressing
the needs of victims, often due to their lack of sensitivity. Steps to ensure a more tailored and
professional approach include:

» Having internal policies requiring sensitive and humane responses to victims;

» Taking command, managerial and supervisory action to ensure compliance with such policies;
» Conducting specialized training in techniques for humane and effective interviewing of victims;
» Providing a safe environment for carrying out interviews and medical examinations of victims;

» Establishing mechanisms for referrals to support services.

0" Unfortunately, not all acts of sexual violence are criminal offences, in all jurisdictions. Moreover, the definition of rape and sexual

violence in many criminal codes may fall short of the standards of international human rights law, e.g. by focusing on resistance or
physical coercion when the standards focus on the non-consensual aspect and the violation of autonomy and physical and mental
integrity. On another note, some jurisdictions define rape as a sexual attack of a man on a woman, omitting acts of sexual violence
by women on women, and on men.

41 See Megan Bastick, Gender SelfAssessment Guide (Geneva, DCAF, 2011); DCAF, Toolkit on Police Integrity (Geneva, 2012);
UNODC, Handbook on Effective Police Responses to Violence Against Women; and the work of the Special Rapporteur on violence
against women and girls, available from www.ohchr.org/en/special-procedures/sr-violence-against-women.
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iv. Sexual violence in times of conflict

While international human rights law applies to conflict settings, its influence can be diminished
by measures of derogation taken by governments to deal with public emergencies.*> Nevertheless,
international humanitarian law applies in times of armed conflict and is specifically designed to
regulate the conduct of hostilities and protect victims of conflict. More specifically, international
humanitarian law contains measures to protect the rights and special status of women, just as
human rights law does.

The risk of sexual violence and subsequent impunity is heightened in conflict settings. Accordingly,
the Rome Statute of the International Criminal Court, in force since July 2002, includes rape, sexual
slavery, enforced prostitution, forced pregnancy, enforced sterilization, and “any other form of
sexual violence of comparable gravity” as possible war crimes and crimes against humanity.*

In The Prosecutor v. Jean-Pierre Bemba Gombo, the ICC convicted a former military commander of
multiple counts, including rape as a war crime and crimes against humanity. The Trial Chamber III
concluded that, as military commander, Mr. Gombo was responsible for his subordinates and should
have taken “all necessary and reasonable measures within his power to prevent or repress the
commission” of the convicted crimes, including rape.** This landmark ruling exemplifies the command
accountability in rape and other war crimes, a principle equally applicable to law enforcement.

The Security Council adopted resolution 1325 on women, peace and security on 31 October 2000.%
Resolution 1325 urges all actors to increase the participation of women and incorporate gender
perspectives in all United Nations peace and security efforts. It also calls on all States parties to take
special measures to protect women and girls from gender-based violence, particularly rape and
other forms of sexual abuse, in situations of armed conflict. The resolution provides a number of
important operational mandates, with implications for Member States and the entities of the United
Nations system.

V¥ United Nations Security Council resolution 1325

9. Calls upon all parties to armed conflict to respect fully international law applicable to the rights
and protection of women and girls, especially as civilians, in particular the obligations applicable
to them under the Geneva Conventions of 1949 and the Additional Protocols thereto of 1977, the
Refugee Convention of 1951 and the Protocol thereto of 1967, the Convention on the Elimination
of All Forms of Discrimination against Women of 1979 and the Optional Protocol thereto of 1999
and the United Nations Convention on the Rights of the Child of 1989 and the two Optional
Protocols thereto of 25 May 2000, and to bear in mind the relevant provisions of the Rome Statute
of the International Criminal Court.

For more information on derogations from rights in times of conflict, see chapter 11, “Human Rights and Civil Disorder, States of
Emergency and Armed Conflict”, and more in-depth information in OHCHR, Human Rights in the Administration of Justice.

For more information on rape as a war crime, see jurisprudence of the ICC, available from www.icccpi.int/cases.

44 |CC, The Prosecutor v. Jean-Pierre Bemba Gombo (ICC-01/05-01/08); see “Case Information Sheet”, available from www.icccpi.
int/CaselnformationSheets/Bemba-et-alEng. pdf.

45 Security Council resolution 1325 (2000).
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V¥ United Nations Security Council resolution 1820

8. Encourages troop and police contributing countries, in consultation with the Secretary-General, to
consider steps they could take to heighten awareness and the responsiveness of their personnel
participating in United Nations peacekeeping operations to protect civilians, including women
and children, and prevent sexual violence against women and girls in conflict and post-conflict
situations, including wherever possible the deployment of a higher percentage of women
peacekeepers or police.

In 2008, the Security Council adopted resolution 1820, which demanded the “immediate and
complete cessation by all parties to armed conflict of all acts of sexual violence against civilians”. The
Security Council noted that women and girls are particularly targeted by the use of sexual violence,
including as a tactic of war to humiliate, dominate, instil fear in, disperse and/or forcibly relocate
civilian members of a community or ethnic group.*® Resolution 1820 also includes consideration of
deploying more women in peacekeeping missions.

c) Right to liberty and security

All genders are equally entitled to all human rights but certain groups may require special measures
to fully enjoy these rights. Women and girls are at particular risk of torture, ill-treatment and sexual
violence in detention settings.*” Hence, the rights and special needs of women offenders and

detainees should be recognized by all LEOs. This also counts for the particular vulnerabilities of
groups such as pregnant women or underage girls.* The fundamental principles identified for
all persons in detention are the prohibition on torture and ill-treatment, the requirement to treat
detainees humanely and the presumption of innocence — as identified in chapter 8, “Human Rights
and Detention”. The standards with which LEOs are to comply in their treatment of detainees are
also considered in some detail in that chapter.

The following requirements in relation to women detainees are of priority:
» Women detainees should be accommodated separately from men;
» Women detainees should be supervised by women;

» Women detainees should be searched by women.

Principle S of the Body of Principles for the Protection of All Persons under Any Form of Detention
or Imprisonment requires that its principles be applied without discrimination, including on the
basis of sex. It clarifies in paragraph 2 that measures applied under the law and designed solely to
protect the rights and special status of women, especially pregnant women and nursing mothers ...
shall not be deemed discriminatory. The Body of Principles was adopted more than 50 years ago
and did not draw sufficient attention to women’s particular needs.

46 Security Council resolution 1820 (2008).

47 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/HRC/31/57),
paras. 19-29.

¢ |bid., paras. 25-29.
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In response, the General Assembly adopted the United Nations Rules for the Treatment of Women
Prisoners and Non-custodial Measures for Women Offenders (the Bangkok Rules) in December
2010, in order to further provide standards addressing the specific characteristics and needs of
women offenders and prisoners.

The Bangkok Rules* provide 70 rules for LEOs to abide by in their capacities as arresting authorities,
sentencing authorities and prison staff, in order to ensure appropriate and human rights-compliant
treatment that addresses the specific needs of women offenders. The Rules provide guidance for
LEOs working with women in a range of contexts, including admission and search procedures,
health care, after care, social relations, women who are foreign nationals and children who
accompany their mothers into prison. Law enforcement agencies are responsible for training LEOs
in the Bangkok Rules.

V¥ United Nations Rules for the Treatment of Women Prisoners and Non-
custodial Measures for Women Offenders (the Bangkok Rules), rule 70(4)

Training programmes on the present rules and the results of research shall be developed and
implemented for relevant criminal justice officials to raise their awareness and sensitize them to their
provisions contained therein.

Thus, in order for the rights and special need of women offenders to be respected, it is
necessary that:

» All LEOs are aware of relevant human rights
standards, particularly the Bangkok Rules, in
order to be compliant with State responsibilities
in their treatment of (women) offenders;*’

» Command and supervisory officials ensure
compliance by all LEOs with the standards
expressed in the Bangkok Rules;’!

» A sufficient number of female LEOs are
appointed, trained and appropriately deployed
to places of detention so that they are available
to supervise and, if necessary, search women
detainees;’?

» Facilities for the detention of women are sufficient
to respect the rights and special needs of women

offenders, especially in respect of the requirement
for women to be detained separately from men. UN Photo/Victoria Hazou

42 Note to trainers: It is recommended to have the Bangkok Rules translated into local language(s) and handed out to learners during
the training.

%0 Penal Reform International, an international NGO, provides multiple resources and a web-based toolbox on engaging with the Bangkok
Rules, available from www.penalreform.org/priorities/women-in-the-criminal-justice-system /bangkok-rules-2 /tools-resources/ .

51 UNODC, Handbook for Prison Managers and Policymakers on Women and Imprisonment (New York, United Nations, 2008) is a
useful resource guide.

52 A/HRC/31/57, para. 19; United Nations Security Sector Task Force, Security Setor Reform: Integrated Technical Guidance Notes,
2012, p. 38.
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d) Right to work

Women are underrepresented throughout the criminal justice system, including in the staff
demographics of law enforcement agencies. Much has been done in recent years to increase female
representation across all ranks and roles in law enforcement agencies. Policy interventions such
as the introduction of career breaks, flexible working patterns, positive action recruitment and
promotion initiatives have served to enhance the position and security of women within law
enforcement agencies. Integrating higher numbers of women professionally into the security sector
brings benefits to the law enforcement agency and correlates with higher respect for human rights,
in particular, with a more comprehensive understanding of security threats and dynamics, as well as
greater sensitivity to insecurity affecting women and girls primarily.>

The Convention on the Elimination of All Forms of Discrimination against Women provides
protection for women’s right to work. Women should enjoy the same rights and equality of
opportunities in employment as men, including, for instance, the rights to vocational training and
employment advancement.

V¥ Convention on the Elimination of All Forms of Discrimination against
Women, article 11

States Parties shall take all appropriate measures to eliminate discrimination against women in the field of
employment in order fo ensure, on a basis of equality of men and women, the same rights, in particular:
a. The right to work as an inalienable right of all human beings;

b. The right to the same employment opportunities, including the application of the same criteria for
selection in matters of employment;

c. The right to free choice of profession and employment, the right to promotion, job security and
all benefits and conditions of service and the right to receive vocational training and retraining,
including apprenticeships, advanced vocational training and recurrent training;

d. The right to equal remuneration, including benefits, and to equal treatment in respect of work of
equal value, as well as equality of treatment in the evaluation of the quality of work;

e. The right to social security, particularly in cases of retirement, unemployment, sickness, invalidity
and old age and other incapacity to work, as well as the right to paid leave;

f.  The right to protection of health and to safety in working conditions, including the safeguarding of
the function of reproduction. [...]

In the context of law enforcement, female LEOs should be given the same opportunities as men to
broaden their experience and perform those policing functions necessary for their career development
and advancement. There are also requirements on law enforcement agencies to deploy female LEOs
in certain situations, such as the supervision and searching of women. Operational considerations
may have some bearing on whether or which female LEOs may be deployed in a specific situation.
However, such considerations should not be used to deprive women from gaining particular types of
operational experience or serving on specialized police units or in certain positions, such as head of
a police station. Limiting the appointment, career opportunities or modes of deployment of female
LEOs is a violation of their human rights and also denies police agencies their talents and abilities,
to the detriment of the agencies and the communities they serve.

5 Ibid., p. 10.
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As per the Declaration on the Elimination of Violence against Women, female LEOs must also be
afforded protection from sexual harassment in the workplace. It is important that law enforcement

agencies’ internal disciplinary, oversight and accountability mechanisms actively monitor and take
actions in all cases of gender-based and sexual violence against female LEOs. Senior LEOs have a special
responsibility to proactively monitor, advocate and implement protective measures for female LEOs.

V Declaration on the Elimination of Violence against Women, article 2(b)

Violence against women shall be understood to encompass, but not be limited to, the following:

b. Physical, sexual and psychological violence occurring within the general community, including
rape, sexual abuse, sexual harassment and intimidation at work, in educational institutions and
elsewhere, trafficking in women and forced prostitution

3. Human rights relevant to lesbian, gay, bisexual, transgender and
intersex persons®

States and their law enforcement agencies must extend equal rights to all persons, including lesbian, gay,
bisexual, transgender and intersex (LGBTI) persons, as reinforced by the two fundamental principles of
equality and non-discrimination. The unequivocal protection of rights is set out in the Universal
Declaration of Human Rights and all other major international human rights legal instruments.

V¥ Universal Declaration of Human Rights

Article 1

All human beings are born free and equal in dignity and rights. They are endowed with reason and
conscience and should act towards one another in a spirit of brotherhood.

Article 2

Everyone is entitled to all of the rights and freedoms set forth in this Declaration, without distinction of
any kind, such as race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status. {...)

In many countries, LGBTI persons are confronted with deeply embedded prejudices held by
others. Combined with inadequate legal protections against discrimination on the basis of sexual
orientation, gender identity and sex characteristics, LGBTI persons of all ages and in all regions of
the world are vulnerable to egregious violations of their human rights, including the rights to life,
security and liberty stipulated in the International Covenant on Civil and Political Rights. Rights of
LGBTI persons are also increasingly reflected in regional human rights instruments and practices.>

%4 While this document refers to lesbian, gay, bisexual, transgender and intersex people, it is also relevant with regards to other people
who face violence and discrimination on the basis of their actual or perceived sexual orientation, gender identity, gender expression
and sex characteristics, including those who may identify with other terms.

%5 See, for example, FRA, “EU LGBT survey: European Union lesbian, gay, bisexual, and transgender survey: main results” (Luxembourg,

Publications Office of the European Union, 2014); Frédéric Edel, Case Law of the European Court of Human Rights Relating to Discrimination
on Grounds of Sexual Orientation or Gender Identity (Strasbourg: Council of Europe, 2015); Ending Violence and Other Human Rights
Violations based on Sexual Orientation and Gender Identity: A Joint Dialogue of the African Commission on Human and Peoples’ Rights,
InterAmerican Commission on Human Rights and United Nations (Pretoria University Law Press, 2016); Pacific UN Free & Equal, For a
Free and Equal Pacific (video) (4 August 2015), available from www.youtube.com/watch2v=fjrIX-AEQG8&feature=youtu.be.
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V¥ International Covenant on Civil and Political Rights, articles 6 and 9

Article 2(1)

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its
territory and subject fo its jurisdiction the rights recognized in the present Covenant, without distinction
of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.

Article 6(1)

Every human being has the inherent right to life. This right shall be protected by law. No one shall be
arbitrarily deprived of his life.

The Yogyakarta Principles on the Application of International Human Rights Law in relation to
Sexual Orientation and Gender Identity were drafted by human rights experts in 2006 to provide
27 principles for the protection and enjoyment of rights of LGBTI persons.*®

In June 2011, the Human Rights Council adopted resolution 17/19, the first United Nations
resolution on human rights, sexual orientation and gender identity, expressing “grave concern”
towards violence and discrimination against persons based on their sexual orientation and gender
identity. The resolution paved the way for the first official United Nations report on the issue
prepared by the Office of the United Nations High Commissioner for Human Rights (OHCHR).>”

The OHCHR publication Living Free and Equal: What States are Doing to Tackle Violence and
Discrimination against Lesbian, Gay, Bisexual, Transgender and Intersex People explores the full
range of rights of and challenges faced by LGBTI persons and presents good practice by States.’®
It focuses on five issue areas in which States (and their agents, including LEOs) have taken action —
and other States should still take action — in order to tackle violence and discrimination against
LGBT and intersex persons:

» Protect people from homophobic and transphobic violence. Include sexual orientation, gender
identity, gender expression and sex characteristics as protected characteristics in hate crime laws.
Establish effective systems to record and report hate-motivated acts of violence. Ensure effective
investigation and prosecution of perpetrators and redress for victims of such violence.”” Have
targeted training programmes for law enforcement personnel in place. Asylum laws and policies
should recognize persecution on account of a person’s sexual orientation, gender identity, gender

expression or sex characteristics as a valid basis for an asylum claim.®

» Prevent the torture and cruel, inhuman or degrading treatment of LGBT and intersex persons
in detention by prohibiting and punishing such acts and ensuring that victims are provided with
redress. Establish safe and effective complaints mechanisms, investigate all acts of mistreatment by

% Available from https://yogyakartaprinciples.org/principles-en/. Note to trainers: It is recommended to have the Yogyakarta Principles

translated into local language(s) and distributed to learners.
7 A/HRC/19/41.
% OHCHR, Living Free and Equal.
%% Concerning violence against intersex people, see A/HRC/RES/55/14.

0 OHCHR, Living Free and Equal, chapter 1; see also Joint Statement by 12 UN entities, Ending Violence and Discrimination against

Lesbian, Gay, Bisexual, Transgender and Intersex People, September 2015, available from www.ohchr.org/Documents/Issues/
Discrimination/Joint_LGBTI_Statement_ENG.PDF.
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state agents and bring those responsible to justice. Respect the self-identified gender of detainees.
Provide appropriate training to LEOs and ensure effective monitoring of places of detention.®!

» Repeal discriminatory laws, including all laws that prohibit private sexual conduct between
consenting adults of the same sex. Ensure that persons are not arrested or detained on the basis
of their sexual orientation or gender identity, and also not on the basis of vague provisions such

as “acts against the order of nature” .

» Prohibit discrimination on the basis of sexual orientation, gender identity, gender expression
and sex characteristics and protect people from such discrimination. Explicitly include sexual
orientation, gender identity, gender expression and sex characteristics as prohibited grounds
of discrimination in the relevant legal provisions, preferably in the constitution. Such legal
provisions must include effective measures to investigate alleged discriminatory actions, redress
for victims and effective accountability measures for alleged perpetrators. In particular, ensure
non-discriminatory access to basic services, including in the context of employment, education
and health care.®

» Respect freedom of expression, association and peaceful assembly for LGBTI persons. Any
limitations on these rights must be compatible with international human rights law, including
non-discrimination provisions. Protect these rights from interference by third parties.®

LEOs must, in all areas of work, ensure that LGBTI persons’ rights are respected and protected. In
their contact with LEOs, LGBTI persons must be given the same rights as everyone else. In some
situations, however, LEOs must take special measures to ensure that LGBT and intersex persons
are able to enjoy their human rights. LEOs must always factor into their thinking that LGBTI
persons may be in a vulnerable situation due to prejudices in society. This may be challenging for
some LEOs, who may be battling with their own biases or stereotypes. In these situations, it is even
more important that law enforcement institutions have very clear internal policies and guidelines
that support and emphasize the absolute requirement of LEOs to not discriminate against LGBTI
persons. In this context, command and control is of the highest importance, as is the most senior
leaders leading by example.

In the context of law enforcement duties, if LEOs arrest, persecute, act violently towards or refuse to
assist persons due to their sexual orientation, gender identity, gender expression or sex characteristics,
their acts also constitute a grave violation of the Code of Conduct for Law Enforcement Officials.
Sexual violence may constitute torture when it is carried out by, at the instigation of, or with the
consent or acquiescence of public officials.®® One of the prohibited purposes under the definition
of torture is “discrimination of any kind” and sexual abuse directed at LGBTI persons is often
motivated by discrimination. The Special Rapporteur on violence against women has noted, “While
sexual violence is often looked at in isolation, it often intertwines with other forms of discrimination,
including on the basis of race, ethnicity, religion, sexual identity, social status or disabilities”.®®

¢ OHCHR, Living Free and Equal, chapter 2.

2 |bid., chapter 3; see also Mexico, Suprema Corte de Justicia de la Nacién, Profocolo de Actuacién para Quienes Imparten Justicia

en Casos que Involucren la Orientacién Sexual o la Identidad de Género, 2014, p. 89.
%3 OHCHR, Living Free and Equal, chapter 4.
4 Ibid., chapter 5.

%5 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Manfred Nowak

(A/HRC/7/3), para. 34; see also OHCHR, Born Free and Equal.

Report of the Special Rapporteur on violence against women, its causes and consequences, Rashida Manjoo, addendum
(A/HRC/14/22/Add.1), para. 17.
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Law enforcement agencies must institute comprehensive prevention, response and protection
strategies, including provisions for when LGBTI persons are incarcerated or temporarily detained.

As with all detained persons, LEOs must ensure LGBTI detainees have equal access to justice,
protection from violence, including sexual violence, access to and knowledge of complaints
procedures, access to health care, accessibility to family during the detention, release and post-release
process, and LEOs’ assistance with external agencies that provide allocation and accommodation
(particularly for transgender prisoners) on their release from detention.®”

Proactive measures to enhance law enforcement responses to the diverse needs of LGBTI persons
can prove to be highly successful in winning the trust and confidence of a section of society that,
in many countries, still faces violence and discrimination from LEOs.*® Such measures might
include specific legislation and policies addressing hate crime and hate speech targeted at LGBTI
persons.®” LEOs should be trained in how to respond to hate crimes. In the United Kingdom,
the College of Policing published a hate crime response guide which presents appropriate and
professional responses to hate crimes that treat victims with sensitivity and according to their
diverse needs.”’ In some countries, such as Brazil, Honduras and Mexico, special police units for
the investigation of hate crimes against LGBTI persons have been set up. It is also important to
inform affected persons of their rights. LEOs can play their part in this. The Stockholm County
Police, for example, published and distributed leaflets with information on hate crimes against
LGBTI persons and how to seek help if they occur.

Other measures can include: setting up task forces to review and make recommendations to address
patterns of violence and gaps in institutional responses, including delays or obstacles to investigations
and prosecutions of violence against LGBTI persons; recording statistics on related crimes and
the outcome of investigations, prosecutions and remedial measures; public condemnation of such
acts by command officials; establishing a national hotline or a third-party reporting mechanism
through independent organizations, including LGBTI organizations; establishing protocols to
ensure the dignity and safety of transgender prisoners; and elaborating training materials for LEOs
in collaboration with LGBTT organizations.”! In Nepal, for example, the National Human Rights
Commission has taken up the task of carrying out sensitivity training for all prison staff in relation
to the rights of LGBTI persons. Ensuring a work environment for LGBTI LEOs that is safe and
encouraging for them to be open about their sexual orientation and gender identity in the workplace
would also represent a major step forward.

LGBTI persons are particularly vulnerable to discrimination, humiliation, sexual abuse and rape in
detention settings.”> Accordingly, law enforcement agencies must develop policies and strategies that
ensure their maximum possible protection, while not simply putting them into isolation, address
their special needs and facilitate their social reintegration after release. Staff training should include

7 See, inter alia, UNODC, Handbook on Prisoners with Special Needs (New York: United Nations, 2009), chapter 5, Lesbian, Gay,
Bisexual and Transgender (LGBT) Prisoners.

8 See, for example, ILGA-Europe, “Violence Against Lesbian, Gay, Bisexual, Transgender and Intersex People in the OSCE Region:
Country-by-country Information”, 2013.

¢ To date, Malta is the only country that names sex characteristics as grounds for a hate crime and is thus the only country explicitly
protfecting intersex people from hate crime. All States should adopt such legislation in the future.

70 College of Policing, Hate Crime Operational Guidance (Coventry, UK, 2014).

71" OHCHR, Living Free and Equal, chapter 1.

72 |bid., p. 40; CAT/C/57/4, para. 60; A/HRC/31/57, para. 13; for the situation of intersex detainees see Richard Muasya vs. the
Attorney General & Others, High Court of Kenya (Petition No. 705, 2007), para. 167.
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awareness-raising of relevant international human rights standards and the principles of equality and
non-discrimination. Mechanisms should be in place for the ongoing independent monitoring of sexual
violence in general, and discrimination against LGBTI persons in particular. Access to an independent
and effective complaints mechanism should be guaranteed. LGBTI detainees should be placed in an
environment that will best ensure their safety, respect their rights and satisfy the requirements of
security. LGBTI detainees should never be placed in dormitories or cells together with detainees who
may pose a risk to their safety. LGBTI persons should have access to health care, without discrimination,
and transgender detainees should also have access to gender-affirmative treatment.”

How to prevent abuse against LGBTI persons in detention

Establish confidential
complaints procedure

Investigate abuses and Provide guidance and

prosecute perpetrators I training for officers

~
Protect detainees safety ./ \. Uphold the dignity of
without imposing detainees during search
restrictive conditions and screening

Respect gender identity of
transgender detainees

Adapted from OHCHR, Living Free and Equal, p. 43.

Frequent and unnecessary strip searches of LGBTI detainees should be prohibited and records
should be kept of the number of times each prisoner is strip searched, in order to identify any
discrimination.” To minimize infringement of the person’s dignity and privacy, it is important
in any search to secure the cooperation of the detainee and to respect the person’s self-identified
gender. The searching of transgender detainees also can lead to an increased risk of human
rights infringements. Should a strip search be deemed necessary, transgender detainees should be
provided with the choice of the gender of the person conducting the search, according to their
own gender identification.”

73 For a checklist on the treatment of LGBTI persons in immigration detention that is also applicable to detention more generally, see
UNHCR, Monitoring Migration Defention: Monitoring Questionnaire, Section 4.8.9, available from www.unhcr.org/567bbb699.pdf.

74 In Richard Muasya v. the Hon. Attorney General, High Court of Kenya (Petition No. 705, 2007), paras. 165 and 167, the Court
ruled that humiliating invasive body searches of an intersex prisoner amounted to inhuman and degrading treatment.

75 United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules), rule 52.
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D. IMPLICATIONS IN LAW ENFORCEMENT PRACTICE

1. Gender stereotyping in law enforcement

Gender stereotyping remains a serious challenge for law enforcement institutions. Gender stereotyping
refers to “the practice of ascribing to an individual woman or man specific attributes, characteristics
or roles by reason only of her or his membership in the social group of women or men”.”® There
have been numerous cases in which courts have ruled that gender stereotyping in investigations
amounted to human rights violations.”” LEOs and other actors in the criminal justice system must
be held accountable and ensure that gender stereotyping does not influence their investigations. Law
enforcement agencies can adopt a range of measures, including training LEOs (and supervisors) on
gender bias and stereotyping. Training alone, however, will be insufficient; agencies are encouraged
to take other special measures, to address systematic gaps and take advantage of opportunities for
improvement. In this context it is recommended that law enforcement agencies carry out a gender audit,
with the help of independent experts, to identify gaps in internal policy and practice. Such an audit
can provide important assistance in implementing tailored actions to ensure that gender is respected
not only in rhetoric but also in practice. Another good practice is to create dedicated capacity within
national security structures for preventing and responding to violations against women and girls, and
protection units staffed with professionals specially trained to work with the victims, witnesses and
perpetrators of gender-based violence and domestic violence to ensure these cases will be dealt with
adequately and not by an LEO whose world view is based on gender stereotypes.”

2. Conditions in custody and treatment by law enforcement officials

All persons who are brought into police custody or the custody of other law enforcement agencies
are vulnerable and at risk of having their human rights denied or infringed. Establishing robust
and rigorously enforced policies, practices and procedures for managing detained persons can help
in reducing the risk of human rights abuses. Protective measures such as closed-circuit television
(CCTV) and audio-recording of all detention facilities can help to ensure that best practices for the
treatment of detained persons are complied with.

LEOs should also be trained to implement specific procedures in cases of gender-based violence, and
ensure that the victims receive immediate protection and assistance where necessary. LEOs should
be willing to listen to the concerns of and complaints from all persons and be instructed to take
these complaints equally seriously. It is very harmful if an LEO’s acceptance of gender stereotypes
prevents him or her from taking seriously allegations of gender-based violence, for example, in a
domestic context or from a sex worker. Detainees should have access to an effective, accessible and
confidential complaints mechanism. Detainees should also have access to organizations that can
provide legal assistance, particularly those that specialize in assisting LGBTI persons in the criminal
justice system.

76 Rebecca ). Cook and Simone Cusack, Gender Stereotyping: Transnational Legal Perspectives (Philadelphia: University of Pennsylvania
Press, 2010), p. 9; see also OHCHR, “Gender Stereotyping: OHCHR and women’s human rights and gender equality”, available
from www.ohchr.org/en/women/gender-stereotyping.

77 See, for example, Committee on the Elimination of Discrimination against Women, Isatou Jallow v. Bulgaria, communication
No. 32/2011, 28 August 2012 (CEDAW/C/52/D/32/2011), para. 8.6; Inter-American Court of Human Rights, Case of
Gonzdlez et al. (“Cotton Field”) v. Mexico, judgment of 16 November 2009 (Preliminary Objection, Merits, Reparations, and Costs),
paras. 400-401; Simone Cusack, Eliminating judicial stereotyping: Equal access to justice for women in gender-based violence cases:
Final paper submitted to the Office of the High Commissioner for Human Rights on 9 June 2014.

78 |ASSRTF (2012), Security Sector Reform: Integrated Technical Guidance Notes, p. 45.
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Procedures for searching detained persons, in particular, can infringe unnecessarily upon their

human rights. There should always be adequate justification for an intimate body search. Female

detainees should only ever be searched by female LEOs and no male should be present when such a

search is conducted. The only exception to this may be when the assistance of a doctor is required.

When LGBTI detainees are searched, the detainees should preferably be provided with a choice

regarding the gender of the official conducting the search.

E.

PRACTICAL RECOMMENDATIONS

All law enforcement officials deployed on operational duties

Take responsibility for acquiring and developing professional knowledge and understanding
of how to respond to allegations of gender-based violence.

Treat gender-based violence crimes as assaults on the person, with full legal consequences.

Respond promptly to gender-based violence and sexual violence calls, inform victims of
available medical, social, psychological and material support, and provide transportation to
a safe place.

Investigate gender-based violence thoroughly and professionally, including interviewing
victims, witnesses, neighbours and medical professionals during investigations.

Prepare detailed reports of domestic violence incidents and follow up carefully, with both
supervisory officials and the victim, check reports against previous incidents in the files and
take all necessary action to prevent a recurrence.

After medical, administrative and other procedures have been completed, offer to accompany
a victim of domestic violence to their home to move their personal effects to a safe place.

Cooperate closely with medical professionals and social agencies in handling cases of gender-
based violence.

Consult female victims as to whether they would prefer to be dealt with by a female LEO, and
respond according to the female victim’s preference.

Separate female from male detainees. Ensure that only female LEOs supervise and search
female detainees.

For searches of LGBTI detainees, preferably provide the detainees with a choice regarding the
gender of the official who will be conducting the search.

Ensure that safety and respect for human rights are key principles integrated into the
classification and allocation decisions for LGBTI detainees.

Abstain from and discourage gender-insensitive conversations and jokes among colleagues.

Command and supervisory officials

Ensure that female LEOs are available to deal with female victims of crime or witnesses, if they
prefer to be dealt with by a female LEO.

Concerning searches and supervision of detainees, assign LEOs of the same gender as
the detainee.
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Fully consult female LEOs on policies, practices and procedures that may have a specific
impact on women. Actively encourage female LEOs to offer their thoughts and criticisms on
existing or new policies, practices and procedures.

Increase preventive action in high-crime areas, including foot patrols and community
involvement in crime prevention, to reduce the risk of violent crimes against women and men.

Record and publish statistics on crimes against LGBTI persons and the outcome of investigations,
prosecutions and remedial measures.

Publicly condemn acts of violence against LGBTI persons by LEOs.

Actively encourage members of LGBTI communities to apply to join the law enforcement
organization as uniformed or civilian staff, including through targeted recruitment campaigns
in LGBTI venues and publications.

Carry out or support research in LGBTI communities on their lived experiences and the
frequency of crime and discrimination against them, and on their interactions with LEOs
and the criminal justice system, and incorporate the findings of such research into policies,
practices and procedures.

Carry out consultations with LGBTI communities, externally, in the wider community and
internally among your own staff, regarding policies, practices and procedures that may have
an impact on LGBTI members of the public and staff.

Law enforcement agencies

Issue and enforce clear standing orders on prompt and effective responses to domestic violence
calls and their legal equivalence to other forms of assault.

Provide regular in-service training to officials on addressing gender-based violence.

Ensure that LEOs’ first aid training is up to date, and that they are capable of delivering
immediate medical aid to victims of domestic violence.

Establish close liaison and joint strategies with medical professionals, social work agencies,
local “safe houses” and relevant community organizations.

Establish a special police unit for domestic violence calls and consider assigning social workers
to serve jointly in such units with police.

Assign responsibility for monitoring and addressing systematic issues related to gender
stereotyping to a human rights unit or similarly centrally placed unit.

Carry out a gender audit, with the help of independent experts, to identify gaps in internal
policy and practice.

Review recruitment, hiring, training and promotions policies to remove any gender bias or
discrimination.

Ensure that uniform and equipment is suitable for both male and female LEOs to wear and
takes into account religious and cultural sensitivities, such as a woman’s request to wear a
hijab or a man’s request to wear a turban.

Train a cadre of LGBTI liaison officials and give them the specific responsibility of establishing
closer links with LGBTI communities and building up trust and confidence in law enforcement
among such communities.
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Put in place policies and strategies that address the specific protection needs of LGBTI
detainees and prevent targeted discrimination and violence, including sexual violence; establish
independent monitoring mechanisms of conditions of detention, an effective, accessible and
confidential complaints mechanism and access for detainees to organizations that can provide
them with specialized assistance in using it, and train officials; and take disciplinary action
against staff who fail to respect such policies.

Establish a task force to review and make recommendations to address patterns of violence
against LGBTI persons and gaps in institutional responses, including addressing concerns

about delays or obstacles to the effective investigation and prosecution of violence against
LGBTI persons.

Set up third-party reporting systems so that LGBTI victims of crime (particularly hate crime)
can report the matter to LEOs via a third party. (This builds confidence and addresses the
needs of those who lack trust and confidence in LEOs and are reluctant to present themselves
as victims of crime.)

Provide for special detention facilities for pregnant women and nursing mothers.

Adopt policies prohibiting discrimination against LEOs on the basis of pregnancy or maternity.
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The Manual on Human Rights for Law Enforcement Officials forms part of the revised “Human
Rights and Law Enforcement Guidance and Training Package”. Following the success of the
previous edition, the Office of the United Nations High Commissioner for Human Rights (OHCHR)
has revised and restructured the Manual to provide updated guidance on how to operationalize
human rights norms and standards in law enforcement.

The revised Manual provides practical guidance for law enforcement trainers, officials and
government representatives involved in ensuring effective and human rights-compliant institutions
with staff who have the skills, knowledge and attitudes to respect, protect and fulfil human
rights. The Manual comprehensively sets out important human rights norms and standards for
law enforcement officials and explains how these officials can apply these standards for the
effective performance of their functions. It also outlines recommendations for senior officers and
law enforcement institutions to put in place an institutional structure that allows law enforcement
officials to effectively apply the standards and good practices in the Manual. While each chapter
has been made available separately, links with other chapters are highlighted throughout. A full
reading of the Manual is thus recommended for a comprehensive understanding of how human
rights can be used as a positive tool for modern and professional law enforcement institutions
that carry out their duties for and within the communities. This Manual has been tailored to the
everyday needs of law enforcement officials. The content is adaptable for integration in training
activities at all levels of law enforcement and in policies and oversight mechanisms. The Manual
may, however, be of wider use and application by regional organizations, national human rights
institutions, non-governmental organizations and others.
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