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ESSENTIAL PRINCIPLES

When considering the human rights of
migrants, the following principles are of

priority:
All persons are equal before the law and are

entitled without any discrimination to the equal
protection of the law.!

No State party shall expel, return (“refoule”)
or extradite migrants to another State where
there are substantial grounds for believing that
they would be in danger of being subjected to
torture.2

Migrants shall not be collectively returned/

removed.®
Migrants have the right to life.4

Migrants have the right to liberty and security of
person and shall not be subjected to arbitrary
arrest or detention and shall not be deprived

of liberty except on such grounds and in
accordance with such procedure as is established
by law.’

No migrant shall be subjected to torture, cruel,
inhuman or degrading treatment or punishment,
or any form of violence or threat.¢

Migrants have the right to due process,
regardless of their status, in all areas where a
State exercises jurisdiction or effective control.”

International Covenant on Civil and Political Rights, art. 14.

Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, art. 3(1).

International Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families, art. 22.

Universal Declaration of Human Rights, arts. 3 and 5; International
Covenant on Civil and Political Rights, arts. 6, 7 and 9; Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, preamble and paras. 4 and 6, and arts. 1, 2 and 4.

Human Rights Committee, general comment No. 14 (1985).

Universal Declaration of Human Rights, art. 5; Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, preamble and arts. 6(4), 10 and 11; Code of
Conduct for Law Enforcement Officials, art. 5; Body of Principles
for the Protection of All Persons under Any Form of Detfention or
Imprisonment, principle 6; United Nations Standard Minimum Rules
for the Treatment of Prisoners (the Nelson Mandela Rules), rule 1.
International Covenant on Civil and Political Rights, art.14;
Bl i A ok A " - International Convention on the Protection of the Rights of All
5 -'\\-,“N‘EE.‘?’G/UN—HCR/PM Behan Migrant Workers and Members of Their Families, art. 18.
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ESSENTIAL PRINCIPLES

Migrants have the right to the highest attainable
standard of physical and mental health available
to other sectors of the population, including
access to the highest quality of available
facilities, goods and services.®

Migrants are entitled to an adequate standard
of living for themselves and their families,
including adequate food, clothing and
housing, and to the continuous improvement of

Chapter 15: Law Enforcement and the Human Rights of Migrants

* Right not to be separated from parents against
their will (except when it is in the best interests

of the child);"

® Right to leave any country, including their
own, and to enter their own country;'?

® Right to the enjoyment of the highest attainable
standard of health and to facilities for the

treatment of illness and rehabilitation of
health;'?

living conditions.?
E * Right to freedom from all forms of exploitation

and abuse;'

Migrant children are entitled to rights stipulated
in the Convention on the Rights of the Child,
including but not limited to the:

* Right to liberty and security.'®

: : : %
 Right o a legal identity, including the right fo All migrants are entitled to an effective remedy.

birth registration;'° Irregular migration shall not be criminalized.!”

A. INTRODUCTION

International migration is “movement of people across borders to reside permanently or temporarily
in a country other than their country of birth or citizenship”.!® The International Convention on
the Protection of the Rights of All Migrant Workers and Members of their Families explicates two
categories of migrants: those in a regular situation and those in an irregular situation. Migrants in a
“regular situation” are authorized to enter, stay and engage in a remunerated activity in the State of
employment pursuant to the laws of that State and international agreements to which that State is a
party.” Migrants in an “irregular situation” are those persons “who, owing to undocumented entry

or the expiry of his or her visa, lack[s] legal status in a transit or host country”?’ and thus “infringe

a country’s admission rules” and are “not authorized to remain”.?!

International Covenant on Economic, Social and Cultural Rights, art. 12; Committee on Economic, Social and Cultural Rights, general
comment No. 14 (2000), para. 12.

International Covenant on Economic, Cultural and Social Rights, art. 11.

Convention on the Rights of the Child, art. 7(1); International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, art. 29; Committee on Migrant Workers, general comment No. 2 (2013), para. 79; Committee on the
Rights of the Child, general comment No. 7 (2006).

1" Convention on the Rights of the Child, art. 9.

12 |bid., art. 10.

13 Ibid., art. 24.

4 |bid., arts. 34-36.

15 |bid., art. 37.

International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, art. 83.

Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against Transnational
Organized Crime, art. 5; the Special Rapporteur on the human rights of migrants, in his address fo the 66th session of the United
Nations General Assembly, Third Committee, item 69, stated that, “... irregular migration is not a crime”.

18 |PU, ILO and OHCHR, Migration, Human Rights and Governance. Handbook for Parliamentarians No. 24 (Geneva, IPU, 2015), p. 18.
International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, art. 5.

2 |bid.

21 OHCHR, The Economic, Social and Cultural Rights of Migrants in an Irregular Situation (New York and Geneva, 2014), p. 5.
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Manual on Human Rights for Law Enforcement Officials

This chapter largely focuses on the human rights of migrants in an irregular situation, and will use
the term “irregular migrants”. The term “illegal migrants” should be strictly avoided because of its
negative connotation and stigma that links migrants with criminality. In using the term “migrant”
in this chapter, the intention is not to exclude refugees or other legal categories but, rather, to use
a neutral term for a group of people who have in common a lack of citizenship attachment to their
host country.”? The rights specific to refugees and asylum seekers are explained in further detail
in chapter 16, “Law Enforcement and the Human Rights of Refugees and Internally Displaced
Persons”. It should be noted, however, that, in addition to these specific rights, refugees are also
entitled to protections described in this chapter regarding migrants.

Migrants often experience human rights violations and abuses during their journeys and in their
destination countries, including their inability to access information and basic services, sexual and
gender-based violence, trauma, torture and other forms of ill-treatment, refoulement, collective
expulsion, racism, xenophobia and hate crimes. LEOs should be aware that irregular migrants are more
vulnerable than others to such violations and abuses. Moreover, certain groups within the category of
irregular migrants, such as women, children, older persons, persons with disabilities, LGBTI persons,
victims of trafficking and persons living with HIV/AIDS, may be even more vulnerable.

Irregular migrants are largely “invisible” and do not exist in most population statistics and
other administrative data. This invisibility often makes it difficult for them to claim and enjoy
rights.”> They may choose not to report crimes out of fear of being apprehended and deported or
for a number of other reasons. In this context, States and law enforcement agencies have a wide
range of duties and responsibilities to respect, protect and promote the rights of migrants. States
should ensure that the national legal framework allows for rights-based migration governance,
the development of comprehensive strategies for combating and preventing xenophobia and
discrimination, decriminalizing irregular migration, legislating and promoting alternatives to
immigration detention and, in respect of migrant workers, establishing “firewalls” (human rights-
sensitive immigration enforcement mechanisms that allow irregular migrant workers to enjoy their
civil, economic, social and cultural rights without fear of being identified, arrested, detained and
deported).** Such measures would enable LEOs to operate effectively and conform to international
human rights standards.

In addition to law enforcement agencies’ traditional responsibilities, such as protecting borders,
maintaining public order and preventing crime, LEOs have a wide range of duties related to migrants,
including protecting migrants in vulnerable situations, combating hate crimes, protecting victims of
crime irrespective of their migration status and carrying out preventive work, such as community-
oriented policing. In order to carry out their duties effectively, LEOs should be familiar with
international human rights standards and their application to day-to-day law enforcement work.

This chapter provides an overview of key principles and human rights standards on law enforcement
operations concerning migrants. It also delineates more vulnerable groups that are particularly at

22 A/HRC/31/35, para. 8.

23 OHCHR, Behind Closed Doors: Protecting and Promoting the Human Rights of Migrant Domestic Workers in an Irregular Situation
(New York and Geneva, 2015), p. 12.

Report of the Special Rapporteur on the human rights of migrants, Francois Crépeau: Labour exploitation of migrants (A/HRC/26/35),
para. 62; see also www.ohchr.org/en/statements/2022/01/oint-statement-united-nations-and-regional-experts-calling-human-rights-
based; European Commission, “Public consultation: Debate on the future of Home Affairs policies: An open and safe Europe — what
next2” Contribution by Mr. Francois Crépeau, United Nations Special Rapporteur on the human rights of migrants, January 2014,
available from https://home-affairs.ec.europa.eu/document/download/2da1ff18-ef1d-4fc2-806d-40607fd8e30c_en.

24
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risk of having their rights violated. The chapter concludes with implications in law enforcement
practice and practical recommendations.

B. INTERNATIONAL INSTRUMENTS RELEVANT TO MIGRANTS

1. Key international instruments

-

* Universal Declaration of Human Rights?®

* International Convention on the Elimination of All Forms of Racial Discrimination

* International Covenant on Civil and Political Rights

* International Covenant on Economic, Social and Cultural Rights

e Convention on the Elimination of All Forms of Discrimination against Women

* Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
e Convention on the Rights of the Child

* International Convention on the Protection of the Rights of All Migrant Workers and Members of
their Families

* Basic Principles on the Use of Force and Firearms by Law Enforcement Officials

* Convention on the Rights of Persons with Disabilities

2. Other relevant international instruments

* Code of Conduct for Law Enforcement Officials

* United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules)
* United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules)
* Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment
* United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules)

¢ International Convention on Maritime Search and Rescue

. Regional instruments

e African Charter on Human and Peoples’ Rights
* American Convention on Human Rights
e European Convention on Human Rights

* Charter of Fundamental Rights of the European Union

% Art 1.
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C. HUMAN RIGHTS STANDARDS AND APPLICATIONS

1. Fundamental principles relevant to migration

a) Legality, necessity and proportionality

In the context of migration, the principle of legality means that all law enforcement actions towards
migrants should be based on national laws and in conformity with international human rights law
and standards. National laws concerning migration should be clear, foreseeable and accessible. Any
law enforcement act must have a legal basis.

Furthermore, all use of special powers entrusted to law enforcement agencies that limit migrants’
rights must be strictly necessary for and proportional to a legitimate law enforcement objective. For
instance, when resorting to measures such as the use of force or deprivation of liberty, LEOs are
obliged to consider the principles of legality, necessity and proportionality, and implement the least
restrictive means possible, without jeopardizing the safety of themselves and third parties. These
principles are explained in further detail in the subsequent sections of this chapter.

b) Non-discrimination

The principle of non-discrimination lies at the heart of international human rights law and is
enshrined in a number of core human rights instruments. Non-discrimination is discussed in more
detail in the section below on “Human rights relevant to law enforcement and migrants”.

c¢) Non-refoulement

Non-refoulement is a fundamental principle in international human rights law and highly relevant to
the treatment of irregular migrants. Non-refoulement restricts States from transferring or expelling
non-nationals from their territories to a country where they may face a real risk of persecution, torture,
or serious violations of human rights, such as lack of access to medical care.”* Non-refoulement
applies in cases of extradition, rejection at borders or wherever the State exercises effective control.
In the historic judgment of Hirsi Jamaa v. Italy, the European Court of Human Rights ruled that
non-refoulement is applicable not only within the national territories of the State, but also in certain
cases outside its territory (such as on the high seas), where the State exercises control over persons
(such as the interception of migrants with a boat carrying the flag of the State).””

The principle of non-refoulement has legal basis in a number of international instruments, including
the Convention relating to the Status of Refugees and Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.?®

26 Human Rights Committee, Mr. C. v. Australia, communication No. 990/1999, 28 October 2002, (CCPR/C/76/D/990/1999).
27 ECtHR, Hirsi Jamaa and Others v. ltaly, application No. 27765/09, 23 February 2012, paras. 76-79 and 137.

28 The Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families interpreted this principle to
cover “the risk of torture and cruel, inhuman or degrading treatment or punishment, including inhuman and degrading conditions
of detention for migrants or lack of necessary medical treatment in the country of return, as well as the risk to the right to life”.
The Committee further stated that the principle also applies to situations in which persons would not be protected from onward
refoulement. See Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families, general comment
No. 2 (2013), para. 50.
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d) Prohibition of collective expulsion

The principle of the prohibition of collective expulsion has legal basis in a number of international
and regional instruments.”’ The principle essentially provides that “any expulsion of groups of
non-nationals must uphold the due process requirement to consider, with due diligence and in good
faith, the full range of individual circumstances that may prevent expulsions of individuals within
groups.”?’ This principle does not ban the expulsion of several persons at the same time, as long as
reasonable and objective individualized examinations are undertaken to consider the full range of
arguments weighing against the expulsion of each particular individual.’!

There are two important caveats to which LEOs should pay due consideration. First, the principle
applies to irregular migrants.’> Second, the prohibition of collective expulsion applies to the whole
territory of the State, including its territorial waters. The principle is also applicable where non-
nationals are intercepted on the high seas. This is especially important to ensure that a State does
not evade its human rights responsibilities merely by advancing its immigration controls to the
high seas. The application of this principle to the high seas was affirmed by the European Court of
Human Rights in the case of Hirsi Jamaa and Others v. Italy.’

e) Accountability

The principle of accountability requires the creation of effective and independent mechanisms to
oversee the enforcement of rights and hold perpetrators accountable where human rights are violated.
In the context of migration, States must institute robust regulatory and independent mechanisms
to effectively implement and monitor their rights and continuously scrutinize their treatment.
Oversight and scrutiny fosters transparency and deters exploitation, collusion and mistreatment,
including by employers and State authorities.** LEOs should bear in mind that irregular migrants
are more vulnerable to rights abuses and violations. Moreover, migrants deserve investigations, due
process guarantees, perpetrator punishments and remedies in a manner equal to all other persons.

f)  Non-criminalization of irregular migration

Under international law, irregular entries and stays without proper documentation do not constitute
crimes against persons or property per se and should therefore be treated as administrative
misdemeanours rather than criminal offences and sanctioned accordingly.?* Nonetheless, many States
criminalize irregular migration. In this respect, the United Nations Working Group on Arbitrary

29 See Protocol 4 of the European Convention on Human Rights, art. 4; Charter of Fundamental Rights of the European Union, art. 26(2);
American Convention on Human Rights, art. 22(8); African Commission on Human and Peoples’ Rights, Modise v. Botswana,
communication no. 97/93, 1997 and 2000; ILC, Draft articles of States for Internationally Wrongful Acts, art. 9(3).

International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, art. 22.

OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders (Geneva, 2014), p. 7.

The general prohibition of collective expulsion and the concomitant right to individualized examination under art. 22 of the Inter-
national Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families applies to all migrants.
See Provisional Measures requested by the Inte-rAmerican Commission on Human Rights in the matter of the Dominican Republic,
Case of Haitian and Haitian-Origin Dominican Persons in the Dominican Republic, Order of the Court of 18 August 2000 - on the
position of the Inte-American Commission, see the first section of the order, para. 11(a); African Commission on Human and Peoples’
Rights, Rencontre Africaine pour la Défense des Droits de I'Homme c. Zambia, communication No. 71/92, 1996, para. 23; Union
Interafricaine des Droits de I'Homme et al. c. Angola, communication No. 159/96, 1997, para. 20.

%8 ECHHR, Hirsi Jamaa and Others v. ltaly, application no. 27765/09, 23 February 2012.
3 OHCHR, The Economic, Social and Cultural Rights of Migrants in an Irregular Situation, p. 129.

35 Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families, general comment No. 2 (2013),
para. 24; OHCHR, The Economic, Social and Cultural Rights of Migrants in an Irregular Situation (2004), p. 13.
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Detention has held that “criminalizing illegal entry into a country exceeds the legitimate interest of
States to control and regulate irregular immigration and leads to unnecessary detention”.*

There is no empirical evidence that criminalization and detention deter irregular migration or
discourage persons from seeking asylum.?” Criminalization does, however, drive migrants further
underground, empowering smuggling operations. Therefore, instead of criminalization, States
should progressively adopt policies for the regularization of migrants in irregular situations.*
Moreover, even if irregular migration is criminalized, law enforcement agencies have an obligation
to respect the human rights highlighted in this chapter in all law enforcement actions towards
irregular migrants.

2. Human rights relevant to law enforcement and migrants

Migrants are fully entitled to enjoy their human rights and their migratory status cannot deprive them
of their rights. This section focuses on the rights that are most relevant for law enforcement agencies.

a) Right to life

The right to life is protected by article 3 of the Universal Declaration of Human Rights, article 6(1)
of the International Covenant on Civil and Political Rights and article 9 of the International
Convention on the Rights of All Migrant Workers and Members of Their Families.

V¥ International Covenant on Civil and Political Rights, article 6(1)

Every human being has the inherent right to life. This right shall be protected by law. No one shall be
arbitrarily deprived of his life.

According to the Human Rights Committee, the right to life is “the supreme right from which no
derogation is permitted”.*” The right to life is a part of international customary law*’ so States are
responsible for protecting the lives of all persons under their jurisdiction, regardless of legal status.
This includes an obligation to protect and respect the rig to life of irregular migrants.

States must take measures to prevent and punish the deprivation of life by non-state actors and
LEOs. In this regard, the Human Rights Committee has stated, “the law must strictly control and
limit the circumstances in which a person may be deprived of his life by such authorities”.*! It is of
the utmost importance that state immigration policies fully comply with these provisions in order to
enable LEOs to carry out their duties in accordance with human rights standards.

% A/HRC/7/4, para. 53.
7 l|bid., para. 8.

% Economic and Social Council, Consideration of reports submitted by States parties under articles 16 and 17 of the Covenant, concluding
observations of the Committee on Economic, Social and Cultural rights: Russian Federation, E/C.12/RUS/CO/5, para. 17.

% Human Rights Committee, general comment No. é (1982), para. 1.

40" Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran, eds., International Human Rights Law, 2nd ed. (Oxford: Oxford University
Press, 2010), p. 221.

4" Human Rights Committee, general comment No. 6 (1982), para. 3.
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OHCHR-UN Photo

Additionally, in the context of migration, the right to life encompasses an obligation for States to
prevent the avoidable loss of life of migrants by providing assistance when they are in distress at
sea and other dangerous border crossings.*> LEOs should be properly trained to perform rescue
operations and be well familiar with referrals to emergency and medical services.

Lastly, LEOs should refrain from the use of force, particularly lethal force, unless it is absolutely
necessary to defend their lives or save the lives of other persons. The permissible conditions for
use of force are explained in further detail under the section on “Human rights standards related
to law enforcement operations” in this chapter as well as in chapter 5, “Human Rights and the
Use of Force”.

42 International Convention on Maritime Search and Rescue, States parties must “ensure that assistance be provided to any person in
distress at sea [...] regardless of the nationality or status of such a person or the circumstances in which that person is found” (annex,
chapter 2, art. 2.1.10) and “provide for their initial medical or other needs, and deliver them to a place of safety” (annex, chapter 1,
para. 1.3.2).

11
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b) Right to liberty and security of person

The right to liberty and security of person is protected by provisions in a number of international
human rights instruments, including article 3 of the Universal Declaration of Human Rights
and article 9 of the International Covenant on Civil and Political Rights.** Article 16 of the
International Convention on the Rights of All Migrant Workers and Members of Their Families
prohibits the arbitrary deprivation of liberty and protects the right to liberty and security in the
context of migrants.

V¥ International Convention on the Rights of All Migrant Workers and
Members of Their Families, article 16

1. Migrant workers and members of their families shall have the right to liberty and security of person.

4. Migrant workers and members of their families shall not be subjected individually or collectively to
arbitrary arrest or detention; they shall not be deprived of their liberty except on such grounds and
in accordance with such procedures as are established by law.

7. When a migrant worker or a member of his or her family is arrested or committed to prison or
custody pending trial or is detained in any other manner:

a. The consular or diplomatic authorities of his or her State of origin or of a State representing the
infterests of that State shall, if he or she so requests, be informed without delay of his or her arrest
or detention and of the reasons therefore;

b. The person concerned shall have the right to communicate with the said authorities. Any
communication by the person concerned to the said authorities shall be forwarded without
delay, and he or she shall also have the right to receive communications sent by the said
authorities without delay;

c. The person concerned shall be informed without delay of this right and of rights deriving from
relevant treaties, if any, applicable between the States concerned, to correspond and to meet
with representatives of the said authorities and to make arrangements with them for his or her
legal representation.

It is important to note that the deprivation of liberty should not be interpreted with the narrow
interpretation of criminal investigations. Acts by authorities that entail the restriction of movement,
administrative detention, involuntary hospitalization, institutional custody of children, confinement
to a restricted area of an airport or involuntarily transportation all fall under the scope of deprivation
of liberty.* This is especially relevant in the context of immigration detention where migrants
are often deprived of their liberty in reception centres and other temporary facilities that are not
officially considered as detention centres.

It is recommended for States to amend legislation to establish a presumption against detention, so
that any measures restricting the liberty of irregular migrants are necessary, proportional, undertaken
without discrimination towards migration status and imposed as a last resort, where less restrictive
alternatives have been considered and found inadequate to meet legitimate purposes.*

43 At the regional level, the right to liberty and security of person is protected by the African Charter on Human and Peoples’ Rights,

art. 6, the American Convention on Human Rights, art. 7, the Arab Charter on Human Rights, art. 14 and the European Convention
on Human Rights, art. 5.

44 Human Rights Committee, general comment No. 35 (2014), para. 5.

45 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, guideline 8.1.

12
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States should also legally prescribe human rights-compliant alternatives to detention, also known
as non-custodial measures.* Non-custodial measures are “any legislation, policy or practice that
allows for asylum seekers, refugees and migrants to reside in the community with freedom of
movement while their migration status is being resolved or while awaiting deportation or removal
from the country”.*” States have an important responsibility to ensure the proper application of
non-custodial measures. Non-custodial measures are further discussed in chapter 7, “Human
Rights and Detention”. In cases where detention of irregular migrants is deemed necessary, law
enforcement agencies should be fully equipped to implement procedural safeguards to protect the
rights of the irregular migrants. These safeguards are explained in further detail in the section on
“Human Rights Standards Related to Law Enforcement Operations” of this chapter.

Law enforcement agencies and LEOs should always ensure that their decision to detain a migrant
complies with the principles of legality, necessity and proportionality, and law enforcement agencies
should justify any measures of detention as necessary and proportional to the achievement of
legitimate law enforcement objectives in each individual case.*®

There are several procedural safeguards in the International Covenant on Civil and Political Rights
and the International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families to ensure respect for the rights of migrants when they are detained in
relation to their immigration status. These safeguards call on law enforcement agencies to:

» Inform a detainee of reasons for their arrest at the time of arrest and, as far as possible, in a
language they understand;

» Inform a detainee of the reasons for detention in writing;

» Provide/facilitate interpretative services. While it is unreasonable to expect immediate
availability of interpretative services in all situations in which irregular migrants are arrested,
law enforcement agencies should consider preparing standard notification forms, containing,
inter alia, information on available remedies in the languages that are most frequently used or
understood by irregular migrants in the State;*

» Ensure prompt access to legal aid;
» Facilitate a detainee’s contact with the outside world, including with family members and lawyers;

» Facilitate contact with the embassy of the detainee’s country upon his/her informed and free
consent.’’ It is imperative that LEOs only contact and inform authorities if this is explicitly
requested by the detainee. Failing to obtain the explicit consent of the detainee would constitute
a violation of his or her privacy rights;

» Ensure that all irregular migrants deprived of their liberty are informed of and able to exercise
the right to take proceedings before a court, so that the court may decide without delay on the
lawfulness of their detention.

4 |bid.
47 Report of the Special Rapporteur on the human rights of migrants, Frangois Crépeau (A/HRC/20/24), para. 56.

8 The Human Rights Committee affirmed that “the fact of illegal entry may indicate a need for investigation and there may be other
factors particular to the individuals, such as the likelihood of absconding and lack of cooperation, which may justify detention for
a period. Without such factors, detention may be considered arbitrary, even if entry was illegal”; see Human Rights Committee,
A. v. Australia, communication No. 560/1993, 3 April 1997 (CCPR/C/59/D/560/1993).

* Ibid., p. 28.

%0 See the International Covenant on Civil and Political Rights, art. 9, and International Convention on the Protection of Rights of All
Migrants and Members of Their Families, arts. 16 and 17.
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In addition to the procedural safeguards, law enforcement agencies should observe the following

international standards concerning immigration detention:

>

51
52

53

54
55
56

57

Non-punitive atmosphere: Law enforcement agencies should ensure that migrants detained on
the ground of irregular status are not subjected to prison-like, punitive conditions. In this regard
it is especially important to ensure that detainees are not forced to wear prison uniforms and are
not prohibited from outdoor recreational, physical and cultural activities and contact visitation.’!

Separation: Under no circumstances shall detainees be kept in prisons or other criminal facilities
together with persons imprisoned for criminal offences. This standard is enshrined in the
International Convention on the Protection of the Rights of All Migrant Workers and Members
of Their Families, which provides that migrant workers and members of their families who are
detained for violation of migration-related provisions shall be held, in so far as is practicable,
separately from convicted persons or persons detained pending trial.>

Registration of detainees: Proper registration of detainees is a crucial safeguard against human
rights violations. The United Nations Working Group on Arbitrary Detention has developed
principles to ensure human rights-compliant detentions. Principle 4 establishes that “any asylum
seeker or immigrant, when placed in custody, must enter his/her signature in a register which
is numbered and bound, or affords equivalent guarantees, indicating the person’s identity, the
grounds for the custody and the competent authority which decided on the measure as well as the
time and date of admission and release from custody”.** The Body of Principles for the Protection
of All Persons under Any Form of Detention or Imprisonment also affirms the importance of
registration.”

Physical and psychological medical care: Each migrant, upon their admission to the detention
facility, shall undergo a medical examination with a view to identifying particular health needs
and taking all necessary measures.’” In addition to the first examination, detainees should be
given unconditional access to adequate physical and mental medical and health care. Persons
with specific health needs, including those related to pre- and postnatal care, sexual or gender-
based violence, trauma, torture, HIV and mental health, should receive appropriate care.*®

Minimum conditions and basic services: Detention facilities for migrants should provide for
an adequate standard of accommodation, including minimum floor space, lighting, heating
and ventilation; adequate and sanitary bathing and shower installations; facilities for washing
clothes; separate beds with clean bedding for each detainee; adequate food and drinking water;
at least one hour of outdoor exercise daily; the rights to communicate with relatives and friends
and to have access to newspapers, books and religious advisers; at least one qualified medical
officer with some knowledge of psychiatry, as well as a qualified dental officer.’” If children in
exceptional circumstances are detained for periods of time with their families, detention facilities
should be tailored to their needs, including areas and equipment for play.

A/HRC/20/24, para. 31.
International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, art. 17(3).

United Nations, Commission on Human Rights, Report of the Working Group on Arbitrary Detention, 28 December 1999, deliberation
No. 5 (E/CN.4/2000/4, annex).

Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, principle 12.
United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules), rule 30.
OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, guideline 8.13.

A/HRC/20/24, para. 72(f); for more details on these standards, see the Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment.
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» Staff at detention centres: Law enforcement agencies should ensure that staff at detention
centres are carefully selected and receive human rights and gender training, as well as training
on relevant cultural and religious practices and basic language skills in languages spoken by
the detained migrants.*®

» Complaints mechanisms: Ensuring that detained migrants have access to effective and functioning
complaint mechanisms is a key standard for human rights-compliant detention. Detainees should
be informed of the complaint mechanisms in a language they understand, and those mechanisms
should be easily accessible and strictly confidential so that victims can safely report incidents
without fearing retaliation from other detainees or detention facility staff. Even though persons
who may be more vulnerable to abuse, such as women, children, older persons, persons with
disabilities and LGBTI persons, should not be detained on the basis of their migratory status,
when they are detained for legitimate reasons grounded in the national legal framework, they

should be supported to report violence and sexual abuse and other forms of ill-treatment.*’

» Monitoring and oversight: Law enforcement agencies should act in full cooperation with external
oversight actors such as national preventive mechanisms, NHRIs, international organizations,
parliamentarians, civil society organizations and others.? Those external oversight actors should
be given access to facilities, be allowed to interview detainees in private and be permitted to make
or otherwise use audio visual material, without compromising the security of detention facilities
and the right to privacy of the detainees.

Issues relating to detention are explained in greater detail in chapter 7, “Human Rights and
Detention”.

c) Right to freedom from torture and other cruel, inhuman or degrading treatment
or punishment

The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
has established legally binding protections as an international standard against torture and other
forms of ill-treatment. The abolishment of torture is also part of international customary law. Thus,
torture and other forms of ill-treatment are illegal and unacceptable in all situations.

Persons under detention — in particular, migrants — are highly underprivileged and may be at higher
risk of torture and other forms of ill-treatment. Indeed, in M.S.S. v. Belgium and Greece®' and
Tarakbel v. Switzerland,” the European Court of Human Rights ruled that poor detention facilities
and the subjection of irregular migrants to them can amount to torture. Similarly, the Inter-American
Court of Human Rights held in Vélez Loor v. Panama that the poor conditions of detention to
which an irregular migrant was subjected, including extensive overcrowding, inadequate sanitation
facilities and poor healthcare services, could constitute cruel, inhuman and degrading treatment.
The Court further considered that the absence of minimum conditions to ensure sufficient drinking
water within a detention centre constituted a failure of the State’s duty to guarantee fundamental
rights to those under its control.®’

% OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, guideline 8.8.

7 Ibid., guideline 8.20.

0 Ibid., guideline 8.19.

o1 ECtHR, M.S.S. v. Belgium and Greece, application no. 30696/09, 21 January 2011.

%2 ECtHR, Tarakhel v. Switzerland, application no. 29217/12, 4 November 2014.

3 Inter-American Court of Human Rights, Vélez Loor v. Panama, 23 November 2010, Series C, No. 218, paras. 227 and 216.
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Law enforcement agencies should secure the access of migrants to appropriate medical care, release
any migrants who have serious medical conditions and ensure that detention conditions do not
cause migrants’ health conditions to deteriorate. As the Human Rights Committee has concluded:

[A] State that fails to release a migrant who acquires a serious medical condition owing
to prolonged detention may be considered to have violated article 7 of the International
Covenant on Civil and Political Rights, which prohibits torture and cruel, inhuman and
degrading treatment. Deportation of a person to a country where it is unlikely that he would
receive the treatment necessary for the illness caused would amount to a violation of the
same article.%*

d) Right to non-discrimination

The right to non-discrimination is enshrined in a number of international human rights instruments
and is also a part of international customary law. The obligation to protect and fulfil the right to
non-discrimination applies to all States and their law enforcement agencies, whether or not they
are party to a relevant international treaty.® The right to non-discrimination applies to everyone,
including irregular migrants. Indeed, the United Nations Committee on Economic Social and
Cultural Rights has affirmed that “the rights stipulated in the International Covenant on Economic,
Social, and Cultural Rights apply to everyone, including non-nationals such as refugees, asylum
seekers, stateless persons, migrant workers and victims of international trafficking, regardless of
legal status and documentation”.®

In the European context, the European Union Directive on “Establishing minimum standards on
the rights, support and protection of victims of crime” provides that all of the rights that it sets out
shall apply to victims in a non-discriminatory manner, including with respect to migration status.
The Directive further stipulates that member States should take all necessary measures to ensure
that those rights are not made conditional on the victim’s residence status in their territory or on the
victim’s citizenship or nationality.®’

e) Right to a fair trial

Like all persons, migrants, if charged with any offence, have the right to a fair trial by an independent
and impartial tribunal. The right of irregular migrants to a fair trial also entails the right to know of
any criminal charges against them. The right to equality before courts and the right to a fair trial are
stipulated in articles 7, 8, 10 and 11 of the Universal Declaration of Human Rights, articles 14 and
16 of the International Covenant on Civil and Political Rights and article 18 of the International
Convention on the Rights of All Migrant Workers and Members of Their Families, the last of which
emphasizes the principles of the presumption of innocence and non-retroactivity of punishment and
provides a set of safeguards for the effective realization of this right.

% Human Rights Committee, Mr. C. v. Australia, communication No. 900/1999, 28 October 2002 (CCPR/C/76/D/900/1999),
paras. 8.4-8.5.

The Inter-American Court of Human Rights claimed that it “forms part of general international law” and “has entered the realm of jus
cogens”; see Inter-American Court of Human Rights, Juridical Condition and Rights of the Undocumented Migrants, Advisory Opinion
OC-18/03 of 17 September 2003, Series A No. 18, para. 101.

Committee on Economic, Social and Cultural Rights, general comment No. 20 (2009).
¢” Directive 2012/29/EU of the European Parliament and of the Council, para. 10.

65

66
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LEOs should bear in mind at all times that the irregular status of migrants ought not to deprive
them of their right to a fair trial. While carrying out investigations, LEOs should always respect the
principle of presumption of innocence and ensure access to free legal aid and assistance,*® as well as
to interpretative services.

f)  Right to the highest attainable standard of physical and mental health

The right to the highest attainable standard of physical and mental health is stipulated in article 12
of the International Covenant on Economic, Social and Cultural Rights.

V International Covenant on the Economic, Social and Cultural Rights,
article 12(1)

The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health.

Everyone is entitled to this right, including irregular migrants. Although international instruments
provide for these rights, in practice, the mental and physical health of migrants, as well as their
access to medical care, is seriously impeded due to two main factors: first, as noted by the Special
Rapporteur on the right to health, “irregular migrants may face extreme health risks during transit
owing to hazardous conditions such as being cramped or hidden in boats or trucks. They may also
face physical and sexual violence during transit”;*” second, when they enter a State irregularly,
irregular migrants may not be aware of their rights or may not seek medical services due to fears
that they may be reported, detained or expelled.”

In order to alleviate this situation and protect the right to health of irregular migrants, the
Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families
affirmed that “States parties should not use health care as an instrument of immigration control,
which would effectively prevent migrant workers in an irregular situation from contacting public
healthcare providers out of fear of deportation. States shall not require public health institutions to
report or otherwise share data on the migration status of a patient to immigration authorities, and
healthcare providers should also not be required to do so”.”! The Committee’s recommendations
have an important implication for law enforcement agencies: “State parties should not conduct
immigration enforcement operations on or near facilities providing medical care, as this would limit

3 72

migrant workers and members of their families from accessing such care”.”” The European Union

Agency for Fundamental Rights (FRA) has similarly asserted that migrants in an irregular situation
seeking medical assistance should not be apprehended at or next to medical facilities.”

% See UNODC and UNDP, Early Access to Legal Aid in Criminal Justice Processes: A Handbook for Policymakers and Practitioners
(New York: United Nations, 2014), p. 103.

¢? Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental
health, Anand Grover, A/HRC/23/41, para. 3.

79 OHCHR, The Economic, Social and Cultural Rights of Migrants in an Irregular Situation, p. 40.

71" Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families, general comment No. 2

(2013), para. 74.
72 |bid.
73 FRA, Apprehension of Migrants in an Irregular Situation: Fundamental Rights Considerations, 2013.
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Another important area in which law enforcement agencies should respect and protect the right to
health of migrants is pretrial or immigration detention. As stipulated in the Code of Conduct for
Law Enforcement Officials, LEOs are required to protect the health of persons in their custody.

V¥ Code of Conduct for Law Enforcement Officials, article 6

Law enforcement officials shall ensure the full protection of the health of persons in their custody and,
in particular, shall take immediate action to secure medical attention whenever required.

Case law also emphasizes the responsibility of law enforcement agencies in this regard. Both
the European Court of Human Rights and the Inter-American Court of Human Rights have
confirmed that States are obliged to protect the health and well-being of detained persons by
providing regular medical attention and adequate specialized care.”* The Guidelines on the
Applicable Criteria and Standards relating to the Detention of Asylum-Seekers and Alternatives
to Detention also states that while in detention, asylum seekers — including irregular migrants —
should receive periodic assessments of their physical and mental well being.” Law enforcement
agencies should review their provision of health services in light of the above-mentioned
standards and guidelines.

gl Right to adequate food and housing

The right to adequate food and housing for “everyone”, including all migrants irrespective of
migratory status, is protected by article 11 of the International Covenant on Economic, Social and
Cultural Rights.

V¥ International Covenant on Economic, Social and Cultural Rights, article 11

1. The States Parties to the present Covenant recognize the right of everyone to an adequate standard
of living for himself and his family, including adequate food, clothing and housing, and to the
continuous improvement of living conditions. The States Parties will take appropriate steps to ensure
the realization of this right, recognizing to this effect the essential importance of international co-
operation based on free consent.

While the obligation to protect and fulfil this right primarily belongs to States, it has important
implications for law enforcement agencies, especially regarding forced evictions of irregular
migrants. Forced evictions often take place without adequate notice, prior consultation or the
provision of alternative accommodation. After forced evictions, irregular migrants may become
homeless, pushed into situations without access to basic services or sources of livelihood and faced
with detention and arbitrary deportation to their countries of origin.”® The Special Rapporteur on
the human rights of migrants has recognized that forced evictions not only undermine migrants’
right to housing but also negatively affect the enjoyment of the rights to health, food, water and

74 ECHHR, Tehrani and Others v. Turkey, application Nos. 32940/08, 41626/08 and 43616/08, 13 April 2010, para. 83; Inter-
American Court of Human Rights, Vélez Loor v. Panama, 23 November 2010, Series C, No. 218, para. 220.

75 UNHCR, Detention Guidelines, guideline 8.
76 OHCHR, The Economic, Social and Cultural Rights of Migrants in an Irregular Situation, p. 67.

18



Chapter 15: Law Enforcement and the Human Rights of Migrants

education.”” Standards on evictions are provided in chapter 16, “Law Enforcement and the Human
Rights of Refugees and Internally Displaced Persons” in the section, “Human Rights Standards
Related to Law Enforcement Operations”.

h) Right to a remedy

The right to a remedy means that anyone who claims to be a victim of a human rights violation

should have:

> Access to present their claims to a court or another appropriate judicial mechanism;
» Effective, prompt, thorough and impartial investigations of their claims;

» Action taken against those found to be responsible for violations in accordance with domestic
and international law.”

The right to an effective remedy is recognized by article 8 of the Universal Declaration of Human
Rights, and reflected in other human rights instrument provisions, including article 2 of the
International Covenant on Civil and Political Rights and article 83 of the International Convention
on the Protection of the Rights of All Migrant Workers and Members of Their Families.

V¥ International Covenant on Civil and Political Rights, article 2(3)

Each State Party to the present Convention undertakes:

a. To ensure that any person whose rights or freedoms as herein recognized are violated shall have
an effective remedy, notwithstanding that the violation has been committed by persons acting in an
official capacity;

b. To ensure that any persons seeking such a remedy shall have his or her claim reviewed and decided
by competent judicial, administrative or legislative authorities, or by any other competent authority
provided for by the legal system of the State, and to develop the possibilities of judicial remedy;

c. To ensure that the competent authorities shall enforce such remedies when granted.

There are a number of preventive and reactive measures that LEOs can put in place to protect
the right of all migrant victims to an effective remedy, on an equal basis with non-migrants. This
includes impartially, effectively and thoroughly investigating all reported crimes against migrants”
and ensuring that bringing perpetrators of violence to justice and protecting victims take priority
over immigration enforcement. In this regard, some States have made temporary protection visas
available to victims of certain crimes to allow them to remain in the country for the purpose of
supporting criminal justice processes.®’ Law enforcement agencies should also provide training and
review and simplify reporting channels in order to better investigate crimes against all persons,

77

Report of the Special Rapporteur on the human rights of migrants, Jorge Bustamante (A/HRC/14/30), para. 52.

78 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights

Law and Serious Violations of International Humanitarian Law.

7% Covenant on Civil and Political Rights, art. 20(2); Convention on the Rights of the Child, art. 19; International Convention on the

Protection of the Rights of All Migrant Workers and Members of Their Families, arts. 13(3)(d), 16(2), é8(1)(c); Convention on the
Rights of Persons with Disabilities, preambular para. (1), art. 16; Protocol against the Smuggling of Migrants by Land, Sea and Air,
supplementing the United Nations Convention against Transnational Organized Crime art. 16.

8 UNODC, Combating Violence Against Migrants: Criminal Justice Measures to Prevent, Investigate, Prosecute and Punish Violence

against Migrants, Migrant Workers and Their Families and to Protect Victims (New York: United Nations, 2015), p. 47.
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irrespective of their status. LEOs should also prioritize protection of victims from revictimization
at the hands of criminals.®!

The right to an effective remedy includes the right of victims to reparation for harm caused.®> Such
reparation may include:

» Rehabilitation: Victims of human rights violations are entitled to receive rehabilitative services
through medical and psychological care, as well as legal and social services.*

» Restitution: Restitution should, if possible, restore victims to the same situation as before the
human rights violation. Examples of restitution include being released from unlawful detention,
being able to live one’s family life freely without interventions or being able to return to one’s
place of residence.®

» Compensation: Victims should be compensated for any economically assessable damage in
proportion to the seriousness of the violation and the circumstances of each case. Compensation
can be given, for example, for physical and mental harm and lost employment, education and
social benefits and opportunities.®’

» Satisfaction and guarantees of non-repetition: Victims have the right to have any actions found
in violation of their rights stopped and to have guarantees that those rights will not be violated
again. Victims may also be entitled to other forms of recognition, including public disclosures of
the truth, public apologies and judicial and administrative sanctions against persons liable for
the violations.*®

Irregular migrants, just as anyone within the jurisdiction of a State, are fully entitled to the right
to an effective remedy. However, in practice, irregular migrants often do not have access to courts
and other justice mechanisms needed to access an effective remedy. Irregular migrants may not
seek access to justice due to fears of detection and deportation. Even if they are somehow assured
that their irregular status would not hamper their access to remedies, most frequently, irregular
migrants lack awareness of their rights, relevant legislation and justice and reparation mechanisms
of the country they are in. Lack of knowledge of local language and/or accessible legal aid may
contribute to the vulnerability of irregular migrants in this regard. Lastly, working conditions,
dependency on employers for basic transportation and access to community facilities, and fear of
retaliation from employers when the employers are perpetrators of rights violations may also be
contributing factors.®’

Ideally, there should be a comprehensive legal framework enabling migrants in an irregular situation
to effectively seek remedies, but in the absence thereof, States and law enforcement agencies can
take practical measures to ensure that irregular migrants who are victims of crime are able to
report crimes safely. For instance, law enforcement agencies could develop mobile phone or Internet
applications through which victims can report crimes without physically going to a police station or

¢ Ibid., p. 60.

8 Human Rights Committee, general comment No. 31 (2004), para. 16.
& Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law, para. 21.

8 Ibid., para. 19.

® |bid., para. 20.

% |bid., paras. 22-23.

8 Report of the Special Rapporteur on the human rights of migrants, Francois Crépeau, on his mission to Qatar (3 to 10 November

2013) (A/HRC/26/35/ADD. 1), para. 61.
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they could collaborate with NGOs working with migrants and allow for crime reporting through
those organizations.

Issues relating to detention are explained in greater detail in chapter 18, “Law Enforcement and
Protection and Redress for Victims”.

3. Human rights standards related to law enforcement operations

Law enforcement agencies have a wide range of duties and responsibilities to respect, protect and
fulfil the rights of migrants and it is extremely important that their operations involving migrants
are human rights compliant. This section provides an overview of the international human rights
standards concerning the key duties of law enforcement agencies, both at state borders and within
state territories.

a) Rescue and interception of migrants at borders

Every year, tens of thousands of migrants risk their lives crossing dangerous land borders or even
the high seas with the hope of living in safety and dignity. According to international maritime
law, States, through their agencies, have an obligation to rescue and immediately assist persons
in distress at sea regardless of their nationality, status or circumstances in which they are found.®*
Rendering assistance to persons in distress at sea is also customary international law and therefore
binding on all States and their law enforcement agencies. In this context, law enforcement agencies
should adopt the following measures:

i. Proactive measures

» Identify dangerous migration routes and ensure that a sufficient number of rescue beacons are
installed in order to enable migrants in danger to signal for help.®

» Analyse the trends of irregular crossings and review rescue capacities accordingly. Agencies
should ensure that they have adequate vessels and equipment to effectively intercept boats and/
or rescue migrants.”

» Ensure that all LEOs performing border control duties are trained in implementing human
rights and addressing particular protection and assistance needs in their operational context,
including in the rescue or interception of migrants from situations in which their lives and safety
are compromised. Supervisory officials should ensure that training is provided regularly and is
up to date.”!

ii. Measures during rescue and interception operations

» Ensure that in all operations LEOs fully respect the principle of non-refoulement and the
prohibition of collective expulsion. LEOs should only deliver migrants to places where their

safety and human rights will no longer be threatened, and disembarkation must not lead to

onward refoulement.’?

8 Infernational Convention on Maritime Search and Rescue, annex, chapter 2, art. 2.1.10.

8 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, guideline 4.2.
% Ibid., guideline 4.9.

71 Ibid., guideline 4.7.

22 |bid., guideline 4.10.
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» Make certain that LEOs provide all rescued or intercepted migrants with information about their
rights, including the right to consular assistance, in a language they understand and an accessible
format. LEOs should consider the risks involved in contacting consulates and should only do so
with the explicit consent of the migrant in question.”

» Guarantee that, in the course of interceptions, LEOs check that all photographs, declarations,
personal data and other belongings are taken or seized in accordance with international human
rights law, including the right to privacy and data protection.”

b) Reception of and immediate assistance to migrants at borders

The purpose of reception and immediate assistance is primarily to address the basic needs of
migrants, including concerning accommodation, food, clothing and physical and psychological
care. All LEOs deployed at rescue and assistance operations should:

» Ensure that medical care, adequate food and water, blankets, clothing, sanitary items and
opportunities to rest are provided to rescued or intercepted migrants;”

» Coordinate with relevant medical services to ensure that competent medical staff are present
during rescue, interception and disembarkation in order to carry out emergency aid, other health-
related screenings and further referrals.”

Law enforcement agencies should consider cooperating with national or international protection
bodies, institutions and civil society organizations, especially in the identification and referral of
migrants who may be at particular risk at international borders.” Human rights standards for
protecting such groups are provided under the section, “Human rights standards for persons at
particular risk or in situations of vulnerability” in this chapter.

c) Screening and interviewing at borders

States have legitimate interests in exercising immigration controls to screen who enters their territory.
However, in doing so, they must respect international human rights standards and principles. In
particular, they must uphold the principles of non-refoulement and the prohibition of collective
expulsion and ensure effective procedures to identify the risks that migrants face if removed from
the territory and/or returned to their country of origin or a third country. Law enforcement agencies
should consider adopting the following measures to ensure human rights-based screening and
interviewing:

» Ensure that LEOs conduct screening and interview procedures in conformity with the right to
privacy. Personal property (including travel and identity documents, documents authorizing
entry or stay, residence or establishment in the territory, work permits, money, mobile phones
and personal documentation) should be confiscated only by border authorities, and must be
prescribed by law. Receipts shall be given for all confiscated property and property should be
returned as expeditiously as possible;”

% Ibid., guideline 4.11.
74 |bid., guideline 4.12.
% Ibid., guideline 5.1.
% Ibid., guideline 5.2.
77 Ibid., guideline 5.4.
%8 |bid., guideline 6.2.
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» Ensure that LEOs’ collection of personal data (including biometric data) is conducted lawfully and
is proportional to a legitimate law enforcement aim. For example, automatic and indiscriminate

transfer of migrants’ personal data to a national database on potential smugglers or terrorists
would not be proportional;*

» Store, maintain and dispose of all collected data safely and securely. Time limits for storing data
as prescribed by law should be strictly observed;

» Conduct physical health screenings in conformity with human rights standards and in coordination
with medical services. In particular:

¢ Authorities should provide adequate counselling both before and after a medical test;
e Health tests should only be conducted after obtaining informed consent;

e The principle of confidentiality should be upheld at all times;'*

» Only in certain exceptional cases, impose entry restrictions on the basis of a serious threat or
threats to the health of population. Conditions such as HIV, tuberculosis, physical and mental
disability and pregnancy shall never be grounds for imposing such restrictions and compulsory
testing for these conditions shall be prohibited;'’!

» Ensure that law enforcement agencies and LEOs observe the following standards in interviews at
border controls, as improperly conducting interviews can lead to human rights violations:

e Bear in mind the difference between an interview within a criminal investigation and an
immigration interview. Do not treat migrants as “suspects” or use any coercive techniques. As
a general rule, only LEOs who have the proper authorization and training should be allowed
to conduct interviews;

e Pay the utmost attention to confidentiality. Interviews shall be held in private and in
appropriate places, with adequate facilities to meet basic needs, as well as the informed
consent of interviewees;'?

e Provide adequate training on non-coercive interview techniques, which entail asking
appropriate questions and avoiding stereotyping and bias towards certain groups of migrants
that may be more vulnerable to human rights violations, including persons with disabilities,
LGBTI persons and children;'%

e Ensure that interviews with migrant children are limited only to gathering basic information
about the child’s identity.!** Separate interviews with children are necessary to verify that they
are accompanied by or related to the adults with whom they are travelling.

d) Detention of migrants at borders

Any detention measures taken at a border must be legal, necessary, proportional and undertaken
without discrimination. Moreover, there is an absolute requirement under international law to
assess the need for detention on an individual basis. Such detention may only be used as a last
resort. In this context, it is important to emphasize that detention cannot be used as a measure

% Ibid., guideline 6.3.
190 bid., guideline 6.7.
191 |bid., guideline 6.5.
192 |bid., guideline 6.9.
198 bid., guideline 6.12.
104 Ibid., guideline 6.17.
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of immigration control because such a measure would fail to meet the international human rights
standards described above (see “Right to liberty and security of person”).

When assessing the need for detention at a border and attempting to return a person to his or her
former country of origin or residence, there are a number of often unavoidable legal and practical
obstacles, including difficulties in determining where to return stateless persons to or what to do
in cases of persons having been refused readmittance into the territory of their former country
of origin or residence. Any lack of cooperation by a person’s consular representatives may also
present challenges. Before any removal takes place, there must be adequate legal considerations of
the principle of non-refoulement, whereby, if there is a risk of torture in the country to which the
migrant would be returned, the State cannot return him or her to that country. Sometimes these
obstacles to immediate removal of a migrant influence the detention assessment and render non-
custodial measures the only feasible alternative measure, since immediate removal would not be
possible and detention would likely be prolonged and disproportionate.

For example, where it is impossible to remove a migrant for reasons beyond his or her control,
law enforcement agencies should not detain them. It is important to note that States should amend
legislation accordingly so that law enforcement agencies can effectively follow this policy. In this
context, the Working Group on Arbitrary Detention has stated, in cases where “the legal or practical
obstacles for the removal of the detained migrants do not lie within their sphere of responsibility,
the detainees should be released to avoid potentially indefinite detention from occurring, which
would be arbitrary. The principle of proportionality requires that detention has a legitimate aim,
which would not exist if there were no longer a real and tangible prospect of removal”.!%*

e) The use of force

As a general rule, LEOs should always respect the principles of legality, necessity and proportionality
when considering whether to use force. LEOs should try to avoid the use of force as much as
possible and, when it is deemed absolutely necessary, apply the minimum level of force to achieve
the law enforcement objective and, as necessary, use differentiated levels of force and opt for de-
escalation whenever possible.

In the context of border controls, LEOs should bear in mind that many migrants, particularly
irregular migrants fleeing conflict in their home countries, may have been seriously traumatized and
deprived of their basic needs, and may act aggressively or unreliably and even attempt to escape.
Migrants may refuse to give fingerprints or provide biometric data, but such refusal does not justify
the use of force; rather, it should be dealt through administrative sanctions. LEOs should never
resort to the use of lethal force unless it is to protect themselves or others from an imminent risk of
death or serious bodily harm.!® Less-lethal force should be used with great care since, if misused
or abused, less-lethal means may amount to ill-treatment and can even result in death. LEOs must
also comply with the principles

of necessity and proportionality when resorting to restraint measures such as handcuffs. When
transporting migrants for the purposes of removal, expulsion or detention, such measures should
only be used if the person is a threat to him/herself or a third person or persons.

105 A/HRC/13/30, para. 91.
106 Basic Principles on the Use of Force and Firearms, principle 9.
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Law enforcement agencies should put in place effective mechanisms through which LEOs can make
complaints to appropriate authorities about any conduct by their colleagues that is contrary to
human rights standards, without fear for their own employment or reprisals from their colleagues.'"”
In addition, supervisory officials should conduct periodic and unannounced checks at borders and
other areas of immigration enforcement to scrutinize the conduct of officials under their command.

Issues relating to lethal and less-lethal use of force are explained in greater detail in chapter 5,
“Human Rights and the Use of Force”.

f)  Return and removal of migrants

Before States can remove and return irregular migrants, they must determine that the migrant has
no right to remain in the territory in accordance with international human rights standards, in
particular, the principles of non-refoulement and the prohibition of arbitrary and collective
expulsion. Standards concerning the return of migrants are stipulated in article 13 of the International
Covenant on Civil and Political Rights and article 22 of the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families.

V¥ International Covenant on Civil and Political Rights, article 13

An alien lawfully in the territory of a State Party to the present Covenant may be expelled therefrom
only in pursuance of a decision reached in accordance with law and shall, except where compelling
reasons of national security otherwise require, be allowed to submit the reasons against his expulsion
and to have his case reviewed by, and be represented for the purpose before, the competent authority
or a person or persons especially designated by the competent authority.

V International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, article 22

1. Migrant workers and members of their families shall not be subject to measures of collective
expulsion. Each case of expulsion shall be examined and decided individually.

2. Migrant workers and members of their families may be expelled from the territory of a State Party
only in pursuance of a decision taken by the competent authority in accordance with law.

3. The decision shall be communicated to them in a language they understand. Upon their request
where not otherwise mandatory, the decision shall be communicated to them in writing and, save
in exceptional circumstances on account of national security, the reasons for the decision likewise
stated. The persons concerned shall be informed of these rights before or at the latest at the time
the decision is rendered.

4. Except where a final decision is pronounced by a judicial authority, the person concerned shall have
the right to submit the reason he or she should not be expelled and to have his or her case reviewed
by the competent authority, unless compelling reasons of national security require otherwise. Pending
such review, the person concerned shall have the right to seek a stay of the decision of expulsion.

5. If a decision of expulsion that has already been executed is subsequently annulled, the person
concerned shall have the right to seek compensation according to law and the earlier decision shall
not be used to prevent him or her from re-entering the State concerned. [...]

197 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, guideline 3.15.

25




Manual on Human Rights for Law Enforcement Officials

As a general principle, States should promote voluntary return instead of forced return. State
authorities should provide irregular migrants with information on voluntary return processes in
accessible formats and languages that migrants are known to understand.'*® It should be noted that
a return is only voluntary if the individual gives consent without coercion. This means that, if the
alternative option to return is detention, it cannot be considered voluntary.

Due process has a key role in ensuring conformity with international standards. All return and
removal orders should be issued pursuant to due process on the basis of reasonable and objective
examinations of the specific circumstances of an individual. States should ensure that migrants
understand the legal grounds of the removal orders, how the removal will be executed and remedies
available to challenge the removal orders. States should also guarantee that there are reasonable
time limits to challenge the order and that migrants are provided with other relevant information,
including consequences of non-compliance.'””

When the removal order is final and the migrant in question is not complying with the order, LEOs
may be tasked with carrying out a forced return. If not carried out properly, forced returns can
lead to serious human rights violations. In order to ensure human rights-based forced returns, law
enforcement agencies should adopt the following practices:

» Training: Provide specialized training on planning and executing forced returns, the exceptional
cases in which physical restraint and/or use of force is permissible and stress counselling for
LEOs following forced returns. Only competent personnel should carry out forced removal
and returns;

» Planning and risk assessment: Ensure that, before forced returns are carried out, LEOs conduct
comprehensive planning and risk assessments;

» Inter-agency cooperation: Develop inter-agency cooperation mechanisms to carry out forced
returns in an effective, human rights-compliant manner;

» Deployment: Where practicable, ensure that at least one person of the same sex as the migrant
is deployed. While it is preferable to deploy officials who can communicate in a language the
migrants are known to understand, where this is not possible, professional interpreters should
be made available;''°

» Health and safety of migrants: Ensure that LEOs bear in mind that ensuring safety takes priority
over return processes. This is particularly relevant in the context of more vulnerable groups of
returnees, such as children, persons with disabilities, women and older persons. Removal should
never be carried out at night or in a manner that would risk the safety of the migrants. No migrant
shall be removed if medically unfit to travel. If LEOs became aware of serious medical conditions
requiring treatment, they should refer to medical authorities to determine fitness to travel;'!

» Use of force and restraint: Adhere to fundamental principles of the use of force (legality, necessity
and proportionality) and its guiding standards (differentiated use of force and use of de-escalation
methods). LEOs should expect a certain degree of resistance, and should be well equipped to de-
escalate tensions. In certain extreme circumstances, LEOs may need to use physical restriction
to ensure compliance or safety of the returnee and other third persons. Such physical restriction

108 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, guideline 9.2.
199 Ibid., guideline 9.5.

119 bid., guideline 9.16.

" Ibid., guideline 9.19.
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should never obstruct the migrant’s nose or mouth or force him or her into positions that risk

asphyxiating him or her.'"?

» Use of medication: Ensure that under no circumstances do LEOs or medical staff use tranquillizers,
sedatives or other medication to facilitate compliance with police orders. Medication should
only be administered during the removal of a migrant upon his or her informed consent, when
a medical decision has been taken in respect of the particular person and only where there is a
medical need on the part of the migrant unrelated to the State’s interest in removal.!"?

4. Human rights standards for persons at particular risk or in situations
of vulnerability

Certain groups within the category of irregular migrants are at higher risk than others or in situations
of vulnerability. This section will focus on the international human rights standards for protecting
some of those groups.

a) Children

Children migrate in various ways (with or without their parents or legal guardians) and for different
reasons. Within the migratory process, children are particularly vulnerable and at risk of being
subjected to human rights violations and abuses from State and non-state actors. The role of LEOs
in the protection of children’s rights is essential in identifying and adequately addressing their needs.
There are certain issues concerning children to which LEOs should pay particular attention.

i. Protection of the best interests of the child

Consideration of the best interests of the child should be the basis of all law enforcement action in

engagement with children.'"*

ii. Presumption against detention of migrant children and of non-custodial alternatives

When migrant parents cross international borders with their children, LEOs should generally avoid
detaining and separating them. The presumption against detention of children applies not only to
the border situations but to all immigration enforcement activities. In the context of migration,
the Committee on the Rights of the Child has stated that the “detention of a child because of their
or their parent’s migration status constitutes a child rights violation and always contravenes the
principle of the best interests of the child ... States should expeditiously and completely cease the
detention of children on the basis of their migration status”.'"

This raises a difficult dilemma: on the one hand, detention of children with parents violates the
child’s best interests and right to liberty and security; on the other hand, separation of children
from their parents may also violate their best interests since the detention of parents has a negative
impact on children, and may also violate the child’s right not to be separated from his or her parents
against his or her will and the right to protection of the family. Accordingly, law enforcement

112 |bid., guideline 9.18.
113 |bid., guideline 9.20.
114 Convention on the Rights of the Child, art. 3(1).

115 Committee on the Rights of the Child, Report of the 2012 day of general discussion, para. 78; see also United Nations Basic Principles
and Guidelines on the right of anyone deprived of their liberty to bring proceedings before a court, WGAD/CRP.1/2015, para. 64.
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agencies must aim at maintaining family unity by applying alternatives to detention for the whole
116

family,''® such as case management, residence with a reliable person while reporting regularly to the
authorities and community-based measures such as setting up State- or NGO-run return houses or

reception centres.

Unaccompanied children are particularly vulnerable and at risk of being subjected to economic,
criminal or sexual exploitation and trafficking. Their situation demands serious attention by LEOs.
The Committee on the Rights of the Child and the United Nations Working Group on Arbitrary
Detention have emphasized that unaccompanied or separated children should not be detained on
the basis of their migratory status.!'” It is recommended that unaccompanied minors be appointed
guardians until they reach majority or have permanently left the State’s jurisdiction.!'® When LEOs
identify unaccompanied or separated children, they should immediately refer to child protection
agencies. Any interviews with the children should take place only in the presence of an appropriately
trained childcare/social worker.'"”

There may be exceptional cases in which a migrant child is detained on the basis of suspicion or
commission of a crime. International human rights standards regarding the detention of children on
such a basis is explained in further detail in chapter 12, “Law Enforcement and the Human Rights

of Children”.

iii. Age assessment of children

Age assessment, especially when dealing with unaccompanied minors, is important in order to
identify children and take appropriate actions to uphold their rights. Children may be traveling
without identification or with false identity documents, unregistered in their birth country or already
instructed by traffickers to lie about their age. When an age assessment of a child appears necessary,
LEOs should respect the following standards:

» Age assessment should take into account not only the physical appearance of the child but also

120

his or her psychological maturity'?’ and cultural background.

» When scientific procedures are used to determine the age of a child, margins of error should be
allowed. Such procedures must be safe and respect human dignity.'!

» The child should be given the benefit of the doubt if the exact age is uncertain.'*

Age determination processes should be a measure of last resort and carried out in a prompt, child-
friendly, gender-sensitive and multidisciplinary manner, and be conducted by child protection
officials or officials with sufficient and relevant expertise and training.'?

¢ A/HRC/20/24, para. 72.

"7 |bid., para. 41; Committee on the Rights of the Child, general comment No. 6 (2005), para. 56; A/HRC/13/30, para. 60.
¢ A/HRC/20/24, para. 41.

12 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, guideline 6.17.

120 OHCHR, Guidelines on Policies and Procedures on Dealing with Unaccompanied Children Seeking Asylum (Geneva, 1997),
guideline 5.11.

121 bid.
122 |bid.
125 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, guideline 7.7.
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b) Persons with disabilities

Persons with disabilities often encounter particular challenges and biases in the migration process,
and thus are entitled to special protection. In the context of migration, impairments can prevent
persons with disabilities from reaching out for assistance or accessing complaints procedures. It is
essential that LEOs are able to identify the difficulties encountered by migrants with disabilities in
order to perform their duty to the fullest, address the aforementioned issues with the appropriate
means and prevent aggravated discrimination. There are several practical measures that law
enforcement agencies can put in place to respect and protect the rights of migrants with disabilities:

» Rescue and immediate assistance: Review rescue and assistance provisions, eliminate barriers
to the ability of migrants with disabilities to access assistance at international borders and take
appropriate steps to ensure that reasonable accommodations, such as wheelchairs and medical
supplies, are provided.'**

» Interviews: Ensure that persons with disabilities can access the interview process on an equal
basis with others, through the provision of sign language interpreters, documentation in Braille
and other measures.'>® As possible, LEOs should conduct the interviews directly with migrants
with disabilities, not their caregivers. LEOs should pay particular attention when interviewing
migrants with mental impairments or illnesses as the stress and trauma of the journey and
encounter with police may trigger aggressive reactions. LEOs should act compassionately, never
treat migrants with disabilities as offenders and always aim at de-escalating tensions.

» Prohibition of detention based on disability: Under no circumstances should LEOs detain a
migrant on the basis of the existence of a disability or mental impairment.'?* LEOs should be
trained to differentiate between perceived danger (to themselves and to others) and real danger.
Only in the case of an actual threat posed by a migrant with disability to him/herself or to others
may an LEO consider a restriction or deprivation of liberty.

Key principles and international standards concerning the rights of persons with disabilities and
further measures that can be taken are explained in further detail in chapter 17, “Law Enforcement
and the Human Rights of Persons with Disabilities”.

c) Elderly migrants

“Elderly migrants” are defined as those who, “because of their age or health, are (i) no longer active
in the labour market and/or (ii) no longer self-sufficient in terms of their physical, economic, social
and cultural needs.”'?” Although international human rights instruments prohibit age discrimination,
in practice, there is a tendency to interpret this provision in the context of children and not older
persons. Inadequate attention is paid to the rights and particular vulnerabilities of older persons. In
this respect, law enforcement agencies should consider the following measures:

» Non-discrimination: Review interception, rescue, assistance and screening processes with a view
to eliminating discrimination towards older persons. LEOs should be trained to sensitize to the
particular needs of older migrants.

124 |bid., guideline 5.3.
125 |bid., guideline 6.15.
126 OHCHR (2014), “Statement on Article 14 of the Convention on the Rights of Persons with Disabilities”.

127 Council of Europe, Recommendation CM/Rec (2011)5 of the Committee of Ministers to member States on reducing the risk of

vulnerability of elderly migrants and improving their welfare, available from https://search.coe.int/cm/Pages/result_details.
aspx2Objectld=09000016805¢cccdO.

29



https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805cccd0
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805cccd0

Manual on Human Rights for Law Enforcement Officials

>

d)

Interviews: Ensure that LEOs do not treat elderly migrants as lacking the capacity to testify or
report crimes. LEOs should allow older persons to speak for themselves, unless they explicitly
require another person’s assistance. LEOs should be equipped to provide age-appropriate
information on immigration, law enforcement and criminal justice processes.

Protection from abuse: Put in place preventive measures, such as outreach activities, to engage
with elderly migrants and inform them about their rights and complaint channels. Elderly
migrants living in care facilities or dependent on their families for survival are more vulnerable
to violence and abuse; LEOs should ensure protection and safety of the migrant irrespective of
migration status. Law enforcement agencies and other relevant government and local institutions
should consider developing inter-agency referral mechanisms to ensure that an abused migrant
can be separated from his or her family, or removed from the care institution, and transferred
to an appropriate facility. States should introduce firewall systems to effectively protect elderly
irregular migrants.

Women

As a general principle, LEOs should not presume women to be vulnerable and lack agency, but
should give adequate attention to their specific needs in relation to their situation as either irregular

migrants or victims, witnesses or perpetrators of crime.'”® Migrant women in an irregular situation

face particular challenges, and many may need special protection. There are a number of practical

steps LEOs could take to protect women in vulnerable situations:

>

Screening and referral at borders: Communicate and interview female migrants separately in
order to better identify their distinct human rights situation and needs.!” Furthermore, law
enforcement agencies should take necessary measures to ensure that pregnant or breastfeeding
women are properly referred to maternal health facilities and emergency obstetric services,

irrespective of migratory status.'*’

Presumption against detention: Consider immigration detention a measure of last resort. The
Special Rapporteur on the human rights of migrants has affirmed that, “whenever possible,
women who are suffering the effects of persecution or abuse, or who are pregnant or nursing
infants, should not be detained”."!

Detention conditions: When detention is necessary, ensure that detention conditions
conform with international standards. Women migrants who are detained are vulnerable
to sexual violence by male detainees or guards. States and law enforcement agencies should
provide separate detention facilities for men and women, regardless of the type of detention
(administrative or criminal). Law enforcement agencies should guarantee that gender-specific
healthcare services are provided and deploy a sufficient number of female officers.'’> The
United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures
for Women Offenders (the Bangkok Rules) provide further guidance for States and law
enforcement agencies concerning detention conditions, including provision of facilities that

126 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, guideline 6.29.
127 |bid., guideline 6.16.
130 |bid., guideline 7.6.

131

Report of the Special Rapporteur on the human rights of migrants, Jorge Bustamante: Mission to the United States of America
(A/HRC/7/12/Add.2), para. 121.

132 Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families, general comment No. 2

(2013), para. 45.
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meet hygiene needs, and health screenings to determine mental healthcare needs, reproductive
health history, and sexual abuse and other forms of violence that may have been suffered

prior to admission.!??

Protection from violence and abuse: Bear in mind that particular groups of women may be
specifically vulnerable to human rights violations. For instance, irregular migrant domestic
workers are often isolated, dependent on employers and unfamiliar with national laws. They
are also at heightened risk of gender-based violence, have fewer means of communicating with
the outside world and reaching out to authorities, and risk deportation if they contact state
authorities to seek protection from an abusive employer.'** LEOs should be sensitized to the
situation and rights of such groups of women, cooperate with local community organizations
to provide outreach services, and institute awareness-raising campaigns regarding such women’s
rights. When domestic workers report violence, exploitation or abuse, law enforcement agencies
should provide emergency access to accommodation and police protection, and ensure through
investigation of the case.

LGBTI persons

LGBTI persons often face discrimination and ill-treatment, and LGBTI migrants are no exception.
LEOs should consider the particular vulnerabilities of LGBTI migrants and take all necessary
measures to respect and protect their rights. In this regard, law enforcement agencies should adopt

the following measures:

>

Respectful treatment: Never express through verbal or body language any judgment relating to

the migrant’s sexual orientation, gender identity, gender expression or sex characteristics.'*

Presumption against detention: Consider alternatives to detention wherever applicable. If LGBTI
migrants are detained, ensure that placement in detention avoids further marginalizing them
on the basis of sexual orientation, gender identity, gender expression or sex characteristics, or
subjecting them to risks of violence, ill-treatment or physical, mental and sexual abuse. Measures
could include providing separate accommodation, unless this leads to more restrictive conditions
or isolation, and informing them of complaint channels.'*

Medical care: Medical staff at detention facilities should be trained and equipped to provide
appropriate gender-sensitive medical care and counselling to LGBTI detainees.'?’

Key principles and international human rights standards concerning LEOs’ engagement with

women, LGBTI persons are explained in further detail in chapter 13, “Law Enforcement, Human
Rights and Gender”.

132 A/HRC/20/24, para. 36; see also Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders

(the Bangkok Rules), rule 6.

134 OHCHR, Behind Closed Doors.

135 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, guideline 6.16.
13¢ OHCHR, Living Free and Equal, pp. 46-47.

137 Yogyakarta Principles, principle 9.
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f)  Persons living with HIV

In the context of migration, travel restrictions imposed on persons living with HIV prevent them
from immigrating or gaining asylum, which is in violation of their fundamental rights, including the
rights to life, security and liberty of the person and protection of the family and family life.

Article 2 of the International Covenant on Civil and Political Rights prohibits States from
discriminating on a basis “of any kind, such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status”. The Commission on
Human Rights has interpreted the wording “other status” as including HIV status.'*® The Human
Rights Committee has stressed that this obligation also falls on public authorities,’* including
those partaking in migration processes. Additionally, the United Nations High Commissioner for
Refugees has stated that refugees and asylum seekers should not be denied asylum on the ground of
their HIV status.'*

LEOs must not discriminate against migrants on the ground of HIV status and senior officers must
not order mandatory HIV testing nor deny access to asylum procedures on the basis of HIV status.
LEOs should pay the utmost attention to ensuring strict confidentiality of medical information on
persons with HIV in detention facilities, as disclosure can lead to hazardous consequences, such as
their exclusion, isolation and ill-treatment.

g) Victims of human trafficking

Human trafficking is defined as “the recruitment, transportation, transfer, harbouring or receipt of
persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud,
of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving
of payments or benefits to achieve the consent of a person having control over another person,
for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or
practices similar to slavery, servitude or the removal of organs”.'*!

Human trafficking is a serious crime and a grave violation of human rights, as stipulated under
several international human rights instruments, including article 8 of the International Covenant on
Civil and Political Rights prohibiting forced or compulsory labour, article 6 of the Convention on

the Elimination of All Forms of Discrimination against Women and article 35 of the Convention on
the Rights of the Child.

States and law enforcement agencies have the obligation to take special measures to protect migrant
victims of trafficking:

» Non-criminalization: Ensure that trafficked persons are not prosecuted for violations of
immigration laws or activities that were a direct consequence of their being trafficked.'*? States

138 Commission on Human Rights resolution 1995/44 (E/CN.4/RES/1995/44) and resolution 1996/43 E/CN.4/RES/1996/43).
132 Human Rights Committee, general comment No. 18 (1989).
140 UNAIDS and UNHCR, “HIV and Refugees”, UNAIDS Policy Brief (n.d.), p. 3.

141 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the United Nations
Convention Against Transnational Organized Crime, art. 3.

142 OHCHR, Recommended Principles and Guidelines on Human Rights and Human Trafficking (E/2002/68/Add. 1), 2002, guideline 2;
Council of Europe Convention on Action against Trafficking in Human Beings, art. 26.
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should take progressive steps and enact legislation to clearly differentiate between perpetrators
and victims and ensure that migrant victims are not criminalized.

» Identification: Ensure that LEOs rapidly and correctly identify victims of trafficking. LEOs
at borders should proactively screen migrants to detect signs of human trafficking and LEOs
operating within the State should also use proactive means to identify victims of trafficking, such
as following up on advertisements for sexual services or employment, surveillance of suspects and
suspect premises, and targeted raids on brothels or factories per agency intelligence of possible
exploitation. LEOs need to pay special attention in order not to misunderstand and misidentify
undocumented migrant victims as criminal offenders. The coordination of different channels of
victim identification, such as national helplines and evaluation/crisis units, is essential.'*’

» First response and immediate protection: Ensure the safety and security of the victim, and do not
immediately proceed with law enforcement processes, as victims of trafficking who break free
from their traffickers and report to police are often very insecure and vulnerable. When a victim
of human trafficking reaches out to law enforcement authorities, LEOs should:

e Move the trafficked person out of the place of exploitation to a place of safety that is sensitive
to their needs and vulnerabilities, such as a police station, immigration centre, hospital or
victim support agency shelter;'*

e Attend to the immediate medical needs of the trafficked person;'*

e Assess whether the trafficked person is under particular risk of intimidation or retaliation.
The risk assessment should take into account factors related to the victim and their situation
(e.g. whether the victim is a child, whether he or she has any particular vulnerability such as
a disability, the nature and severity of the exploitation, the level of trauma, etc.);

e Use clear and simple language to explain their rights, including the rights to access to justice,
case information, being heard in criminal proceedings, privacy and access to remedies;

® Bear in mind that trafficked persons may have valid claims for asylum. LEOs should ensure
that procedures are in place to refer such persons to the agencies that can receive and consider
asylum claims.

» Interview: Train and prepare LEOs to conduct ethical and safe interviews with victims. Victims
may be unwilling to cooperate due to the risk of intimidation, reprisal, debt bondage to traffickers
or distrust of law enforcement agencies as a consequence of past experiences or stories told by
exploiters. Even if they are open to cooperating, they may not do so effectively due to trauma and
their psychological state. In this regard, LEOs should:

e Make available appropriate support (e.g. counselling/legal assistance);

e Secure fully informed consent for the interview and ensure that the victim fully understands
the purpose of the interview and next steps;

e Establish a relationship of rapport and trust. Ensure the interview is conducted in a respectful
and non-judgmental manner.

» Investigation: Secure the victim’s cooperation in the investigation. It is in the interests of law
enforcement that victims of trafficking are not deported.

143 Report of the Special Rapporteur on trafficking in persons, especially women and children, Joy Ngozi Ezeilo (A/HRC/26/37 /Add.4).
144 OHCHR, Human Rights and Human Trafficking, Fact Sheet No. 36 (New York and Geneva, 2014), p. 13.
145 bid.
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» Detention: As a natural corollary to the international standards on non-criminalization, trafficked
persons should not be detained, charged or prosecuted for offences arising from their trafficking
situation, for example: (i) irregular entry into countries of transit or destination; (ii) irregular
residence in countries of transit or destination; and (iii) involvement in unlawful activities to the
extent that such involvement is a direct consequence of their situation as trafficked persons.!'*®

h) Long-term residents

Irregular migrants are a heterogeneous group. Some migrate through regular channels but become
irregular for various reasons, such as overstaying visas, leaving abusive employers to whom their
visas were linked and waiting on slow bureaucratic processes. As with other irregular migrants,
long-term residents face removal from the country once they are identified. LEOs should not resort
to the detention of long-term irregular residents prior to their removal and return. At the regional
level, the Council of Europe affirmed this standard and stated that “it is totally unacceptable that
legal long-term immigrants who have been sentenced to expulsion are held in prison while awaiting
expulsion”.'* Instead of using detention, LEOs should resort to non-custodial measures.

D. IMPLICATIONS IN LAW ENFORCEMENT PRACTICE

1. Establishment of firewalls

Irregular migrants are often reluctant to seek health services, register their children in schools, or
report workplace violations to labour inspectors or crimes to the police unless there is, essentially,
a “firewall” that prevents public authorities who provide basic services from reporting irregular
migrants to immigration enforcement authorities.'* Firewalls are human rights-sensitive immigration
enforcement mechanisms that allow irregular migrant workers to enjoy their civil, economic, social
and cultural rights without fear of being identified, arrested, detained and deported. For instance, a
law that forbids schools and hospitals to share migration status information with law enforcement
authorities would constitute a firewall. The Special Rapporteur on the human rights of migrants
has recommended firewalls in a number of circumstances and a number of European countries have
started implementing them.'*

The implementation of firewalls requires a change of government strategy and legislative amendments
to ensure that public authorities who do not report irregular migrants to immigration enforcement
authorities do not violate any laws or regulations. In addition to making policy and legislative
changes, relevant public authorities, including law enforcement agencies, should be sensitized on the
subject and trained on how firewalls work in practice.

146 OHCHR, Recommended Principles and Guidelines on Human Rights and Human Trafficking, guideline 2(6).
147 Council of Europe, Parliamentary Assembly Recommendation No. 1504 (2001), Non- expulsion of long-term immigrants, para. 9.
148 A/HRC/25/35, para. 62.

149 See United Nations, “Migrants Hailed as Development ‘Drivers and Enablers’, Special Rapporteur tells Third Committee as Rights
Debate Continues”, 24 October 2014; European Commission, “Public Consultation: Debate on the Future of Home Affairs Policies:
An Open and Safe Europe: What Next2 Contribution by Mr. Francois Crépeau, United Nations Special Rapporteur on the human
rights of migrants, January 2014".
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2. Apprehension of irregular migrants: No arrests at schools, hospitals and
places of worship

Although international instruments provide basic standards for arresting offenders or suspects,'*’
there are not yet tailored and binding standards specific to irregular migrants. The Committee on
the Protection of the Rights of All Migrant Workers and Members of Their Families, however, has
affirmed that States shall not conduct immigration enforcement operations at or next to hospitals
and schools, in order not to impede irregular migrants’ rights to medical care and education.

At the regional level, the European Union Agency for Fundamental Rights (FRA) has developed
similar guidelines for human rights-compliant apprehension of irregular migrants,””! with the
extension of the prohibition of immigration enforcement operations from medical facilities and
schools to include recognized religious establishments and trade unions or other entities offering
legal aid."”> The underlying purpose of these guidelines is essentially the same as that of the
aforementioned “firewalls” and their proper implementation requires policy decisions at central or
local levels and an agreement between law enforcement authorities and other local services.

3. Combating and preventing xenophobia, racism and discrimination

Migrants, often irrespective of their status, face racist, discriminatory and xenophobic treatment.
They are blamed for both “stealing local jobs” and “being lazy and benefiting from unemployment
and other social assistance” and are used by people espousing certain political ideologies to lobby
for tougher immigration control, restrictions on individual liberties and the expansion of powers of
security and intelligence agencies.

Law enforcement agencies have a responsibility to combat and prevent xenophobia, racism and
discrimination within their agencies and society in general. There are a number of preventive measures
LEOs could implement in this regard, including cooperating with national and international NGOs
and advocacy groups to organize awareness-raising campaigns, and actively promoting channels
and mechanisms through which victims can report such acts (such mechanisms should allow for
reporting in languages spoken by migrants or through translators). Additionally, community-
oriented policing strategies can play a role by bringing migrant and non-migrant communities
together and providing a platform for open discussion of security concerns, common needs and
priorities. Such efforts can also be complemented by informal events such as sport tournaments for
young people from migrant and non-migrant communities.

Law enforcement agencies should review and, if necessary, adopt recruitment policies to ensure
that LEOs who have high levels of intercultural sensitivity and the ability to effectively interact with
groups that may be more vulnerable are considered as assets. In addition, command and supervisory
officials should ensure that LEOs from all ranks are provided with comprehensive and up-to-date
training on non-discrimination. Training should, in particular, address discrimination, xenophobia
and related intolerance towards migrants.

150 |nternational Covenant on Civil and Political Rights, art. (1) and (2).
151 FRA, Apprehension of Migrants in an Irregular Situation.

152 |bid., pp. 1-3.
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4. Refraining from bias-based policing towards migrants

Bias-based policing uses the characteristics of race, ethnicity, religion or national origin, rather than
behaviour, as the basis for decision-making in the conduct of searches and control, surveillance
and investigation activities.'*> In the countries where irregular migration is a concern, bias-based
profiling practices have been intensified in order to seek and detect irregular migrants.

States must take a rights-based approach to addressing irregular migration and ensure that
migration measures are not carried out at the expense of migrant rights, including the right to non-
discrimination. In Rosalind Williams Lecraft v. Spain, for instance, the Human Rights Committee
affirmed that, “while identity checks are permitted for protecting public safety, preventing crime,
and controlling illegal immigration, the physical or ethnic characteristics of the persons targeted
should not be considered as indicative of their possibly illegal situation in the country. Nor should
identity checks be carried out so that only people with certain physical characteristics or ethnic
backgrounds are targeted. This would not only adversely affect the dignity of those affected, but
also contribute to the spread of xenophobic attitudes among the general population; it would also
be inconsistent with an effective policy to combat racial discrimination”.'*

Procedural safeguards against bias-based policing are explained in further detail in chapter 3, “Law
Enforcement and Non-discrimination” and chapter 14, “Law Enforcement and the Human Rights
of Minorities”.

5. Role of law enforcement agencies in the integration of immigrants

Conventionally, the integration of migrants into the community has been perceived as a part of the
work of central and local government officials and community social workers. LEOs and social
workers have increasingly collaborated, however, to effectively engage with migrants, inform
them of their rights, explain complaint channels and discuss their security needs and concerns.
Several European countries (Finland, the Netherlands, Spain and the United Kingdom) and others
have launched initiatives and projects to enhance cooperation among LEOs, social workers and
immigrants, to gain better intercultural understanding and establish working methods among
themselves.!** Prior to taking such initiatives, law enforcement agencies should provide in-service
training to sensitize LEOs on the importance of social work and migrant integration, and the role of
law enforcement in that context, and build their skills in intercultural awareness, tolerance, trust-
building and communication.

153 Open Society Institute, Addressing Ethnic Profiling by Police, p. 9.

14 Hyman Rights Committee, Rosalind Williams Lecraft v. Spain, communication No. 1493/2006, 27 July 2009
(CCPR/C/96/D/1493/2006).

155 See, for instance, European Commission examples of increased integration, available at https://commission.europa.eu/eu-regional-
and-urban-development/topics/cities-and-urban-development/ priority-themes-eu-cities/inclusion-migrants-and-refugees-cities_en.
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PRACTICAL RECOMMENDATIONS

All law enforcement officials deployed on operational duties
Protect and assist migrants without discrimination.

Respect in all circumstances the principle of non-refoulement and the prohibition of collective
expulsion.

Resort to non-custodial measures instead of detention wherever possible, in particular for
persons who may be in vulnerable situations.

Prevent and report violations of the human rights of migrants, and pay particular attention to
groups who may be more vulnerable to rights violations.

Proactively engage with migrant communities to develop a climate of mutual trust, by being
sensitive and responsive to their needs, complaints and suggestions.

Liaise with social workers and non-governmental organizations and contribute to their efforts
to facilitate the integration of migrants.

Combat racism, xenophobia and discrimination against regular and irregular migrants.
Diligently investigate any complaints or reports in this regard. Report colleagues who engage
in such acts.

Be sensitive to the age, gender and cultural particularities of migrants.

Command and supervisory officials
Do not implement pushback strategies at sea borders.

Review law enforcement policies and ensure that they are sensitive to migrants’ particular
needs and human rights.

Ensure that LEOs are appropriately trained and fully equipped to rescue and assist migrants
at borders and within the territory of the country.

Conduct regular and unannounced visits to scrutinize your subordinates deployed at borders
and detention facilities.

Review statistics on spot-checks and search and seizures to identify any indication of bias-
based profiling impacting on migrants.

Avoid stigmatization or fostering of negative public perceptions of irregular migrants in
language, policies and practice, and use correct terminology that qualifies actions rather
than persons.

Actively encourage and cooperate with independent oversight actors who monitor law enforcement
at borders and detention facilities for their compliance with human rights obligations.

Law enforcement agencies
Sensitive to migrants’ particular needs and human rights.

Advise relevant government ministries that non-citizens shall not be returned or removed to a
country or territory where they are at risk of being subjected to serious human rights abuses,
including torture and cruel, inhuman or degrading treatment or punishment.
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Advise policymakers to opt for non-custodial alternatives to detention. Develop strategies and
recommendations for effective implementation of such alternatives.

Cooperate with government agencies to explore and identify possibilities for effective
implementation of firewalls to protect the rights of irregular migrants.

Review policies and practices concerning rescue, reception, screening, deprivation of liberty
and return/removal of migrants and ensure their conformity with international standards.

Provide regular and comprehensive in-service training on:

» International human rights obligations for respecting and protecting the human rights of all
migrants at borders and within the territory of the State;

» International standards on rescue, reception, screening, deprivation of liberty and return/
removal of migrants;

» Particular protection of and assistance to groups of migrants who are more at risk and are
vulnerable;

» Inter-agency referrals for protection of migrants who are victims of crime or at particular risk;
» Preventing and combating xenophobia, discrimination and racism.

Develop internal guidelines on conducting non-discriminatory profiling practices.

Ensure that the conditions at detention facilities comply with international standards.

Regularly review the effectiveness of complaint mechanisms and disciplinary procedures,
to determine whether human rights violations and ill-treatment of migrants are properly
investigated.

Regularly assess your agency’s policies of migration control and enforcement with regard to
the risks they may pose for the human rights of migrants, and continue efforts to avoid human
rights violations.

Develop reader-friendly and easily accessible information sheets and/or brochures on the
human rights of migrants and how they could access law enforcement personnel when they
witness or are the victim of a crime.

Establish cooperation with local municipal and non-governmental organizations to inform
migrants of their rights.
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The Manual on Human Rights for Law Enforcement Officials forms part of the revised “Human
Rights and Law Enforcement Guidance and Training Package”. Following the success of the
previous edition, the Office of the United Nations High Commissioner for Human Rights (OHCHR)
has revised and restructured the Manual to provide updated guidance on how to operationalize
human rights norms and standards in law enforcement.

The revised Manual provides practical guidance for law enforcement trainers, officials and
government representatives involved in ensuring effective and human rights-compliant institutions
with staff who have the skills, knowledge and attitudes to respect, protect and fulfil human
rights. The Manual comprehensively sets out important human rights norms and standards for
law enforcement officials and explains how these officials can apply these standards for the
effective performance of their functions. It also outlines recommendations for senior officers and
law enforcement institutions to put in place an institutional structure that allows law enforcement
officials to effectively apply the standards and good practices in the Manual. While each chapter
has been made available separately, links with other chapters are highlighted throughout. A full
reading of the Manual is thus recommended for a comprehensive understanding of how human
rights can be used as a positive tool for modern and professional law enforcement institutions
that carry out their duties for and within the communities. This Manual has been tailored to the
everyday needs of law enforcement officials. The content is adaptable for integration in training
activities at all levels of law enforcement and in policies and oversight mechanisms. The Manual
may, however, be of wider use and application by regional organizations, national human rights
institutions, non-governmental organizations and others.
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