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ESSENTIAL PRINCIPLES

When considering law enforcement
and democratic policing,' the following
principles are of priority:

Democracy is a universally recognized ideal and
is one of the core values of the United Nations.?

Democracy provides an environment for the
protection and effective realization of human rights.®

Democracy, and democratic governance in
particular, means that people’s human rights and
fundamental freedoms are respected, promoted and
fulfilled, allowing all persons to live with dignity.*

The will of the people is the basis of the authority
of government.’

The will of the people shall be expressed in
periodic and genuine elections, which shall be
by universal and equal suffrage.

Everyone has the right to take part in the
government of their country, directly or through
freely chosen representatives.”

Everyone has the rights to freedom of opinion,
expression, assembly and association.®

In the exercise of democratic rights and
freedoms, everyone shall be subject only to such
limitations as are determined by law.?

Limitations on the exercise of rights and freedoms
shall only be those necessary to secure recognition
and respect for the rights of others and to meet
the just requirements of morality, public order and
general welfare in a democratic society.'®

Organization for Security and Co-operation in Europe (OSCE),
Guidebook on Democratic Policing by the Senior Police Adviser to
the OSCE Secretary General, 2nd ed. (Vienna, 2008), p. 9 ff.

Democratic governance and associated essential human rights
principles are addressed on the United Nations Global Issues
website: www.un.org/en/global-issues/democracy.

Ibid.
Ibid.
Universal Declaration of Human Rights, art. 21.

Universal Declaration of Human Rights, art. 21; International

- Covenant on Civil and Political Rights, art. 25.
-“ Universal Declaration of Human Rights, art. 21; International
Covenant on Civil and Political Rights, art. 25.
: \ Universal Declaration of Human Rights, arts. 19 and 20; International

Covenant on Civil and Political Rights, arts. 19, 21 and 22.
Universal Declaration of Human Rights, art. 29.
UN Photo/lason Foounten Ibid.
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A. INTRODUCTION
ESSENTIAL PRINCIPLES

All LEOs are part of and have a duty to serve the
community. !

Democracy, as a universally recognized
ideal, is based on the freely expressed will

of people to determine and participate in
Every law enforcement agency shall be peop P P

representative of, and responsible and ) e
accountable to, the community as a whole. 2 systems of their societies. Democracy
provides the natural environment for

the political, economic, social and cultural

LEOs shall respect and be accountable according

o the law. 13 the protection and effective realization

of human rights.'® Democracy is not an

LEOs shall be transparent in their activities.'*

isolated ideal; the rule of law, human rights
Effective mechanisms shall be established to and democracy are all interdependent and
ensure internal discipline and external control, as

mutually reinforcing.
well as the effective supervision of LEOs.'® Y &

While there is no single model of democracy, the following set of principles and elements is widely

acknowledged as essential for a meaningful and well-functioning democracy:'”

>

>

>

Respect for human rights and fundamental freedoms;
Access to power and its exercise in accordance with the rule of law;

The holding of periodic free and fair elections by universal suffrage and by secret ballot as the
expression of the will of the people;

A pluralistic system of political parties and organizations;
The separation of powers;

The independence of the judiciary;

Transparency and accountability in public administration;

Free, independent and pluralistic media.

A participatory and representative government and equal access to public service are also key

democratic principles as set out in human rights instruments.'®

In practice, all of these principles and elements associated with democracy have important

implications for the role and functions of law enforcement, the most visible manifestation of

government authority. In this regard, the concept of “democratic policing” guides the way that

law enforcement officials (LEOs) conduct their duties and responsibilities. Democratic policing is

an approach whereby law enforcement agencies make it their priority to protect human rights and

serve the needs of the community while remaining transparent in their actions and accountable

Code of Conduct for Law Enforcement Officials, art. 1.

Ibid., preambular para. 8(a).

Ibid., arts. 1 and 8.

Ibid., preamble 8(a), art. 8.

Ibid., commentary to art. 8; Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, principles 22-26.

Democratic governance and associated essential human rights principles are addressed on the United Nations Global Issues website:
www.un.org/en/global-issues/democracy.

Ibid.

Universal Declaration of Human Rights, art. 21; International Covenant on Civil and Political Rights, art. 25.
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to the public.”” Democratic policing is based on international human rights standards and not on
directives of a powerful leader or party.

LEOs are civil servants and therefore have a responsibility to be accessible and accountable to the
public and support the work of democratic institutions. This approach contrasts starkly with the
role of LEOs in autocratic or undemocratic States, where LEOs are used as enforcers of the regime,
suppressing dissent and public protest while ensuring that there is no challenge to the authority of
the existing government. Instead, in democracies, LEOs enhance the legitimacy of the State by using
its authority in the interest of the public and demonstrating this responsiveness to public needs and
expectations.

LEOs perform a key role in democracies. With executive powers conferred on them by elected
governments, LEOs are tasked with:

» Protecting the life and property of individuals;

» Detecting crime and bringing offenders to court;

» Maintaining peace and order;

» Protecting the fundamental human rights of individuals;

» Providing access to justice.

LEOs are directly responsible for ensuring respect for civil and political rights, including the rights
to a fair trial, peaceful assembly, freedom of association and freedom of expression and opinion.
These human rights are fundamental in a democratic State and must be respected. By applying
a human rights-based approach to law enforcement, democratic policing ensures human rights

principles are upheld in police duties in order to maintain public order, ensure safe environments for
the public and prevent and combat crime.

This chapter provides an outline of relevant human rights standards on policing and democracy
and explains the application and implications of those standards in law enforcement practice. The
chapter concludes with practical recommendations.

19" David H. Bayley, Democratizing the Police Abroad: What to Do and How to Do It (Washington, D.C., United States Department of
Justice, National Institute of Justice, 2001), pp.13-14.
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B. INTERNATIONAL INSTRUMENTS RELEVANT TO DEMOCRACIES

1. Key international instruments

* Universal Declaration of Human Rights

* International Convention on the Elimination of All Forms of Racial Discrimination

* International Covenant on Civil and Political Rights

* First Optional Protocol to the International Covenant on Civil and Political Rights

* International Covenant on Economic, Social and Cultural Rights

* Optional Protocol to the International Covenant on Economic, Social and Cultural Rights

e Convention on the Elimination of All Forms of Discrimination against Women

e Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

e Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment

e Convention on the Rights of the Child

* International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families

* International Convention for the Protection of All Persons from Enforced Disappearance

e Convention on the Rights of Persons with Disabilities

2. Other relevant international instruments

e Code of Conduct for Law Enforcement Officials

* Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion
or Belief

* Declaration on the Human Rights of Individuals who are not Nationals of the Country in which
They Live

* Basic Principles on the Use of Force and Firearms by Law Enforcement Officials

* Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities

* Declaration on the Elimination of Violence against Women

* Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms (also
known as the Declaration on Human Rights Defenders or Declaration on HRDs)

* United Nations Declaration on the Rights of Indigenous Peoples

¢ International Code of Conduct for Public Officials
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3. Regional instruments

* European Convention on Human Rights

* European Social Charter (and Protocols)

* American Convention on Human Rights

 African Charter on Human and Peoples’ Rights

* Inter-American Convention to Prevent and Punish Torture

* European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (and Protocols)

 African Charter on the Rights and Welfare of the Child
* Inter-American Convention on Forced Disappearance of Persons

* Inter-American Convention on the Prevention, Punishment and Eradication of Violence against
Women

* Arab Charter on Human Rights

C. HUMAN RIGHTS STANDARDS AND APPLICATION

Democratic policing is founded on an understanding that law enforcement provides services to the
public and should therefore be accountable to the public. Democratic policing further entails that
law enforcement ensures that human rights are enjoyed by everyone, including individuals and
groups. In the context of political processes, law enforcement is to ensure that those processes can
be conducted constitutionally and lawfully and that all related political rights can be enjoyed.

LEOs can be seen as facilitators of the enjoyment of political rights. This role requires securing
the correct balance between public order and the exercise of rights, maintaining impartiality and
not discriminating between individuals and groups seeking to exercise their rights. The main
instruments of the International Bill of Rights (the Universal Declaration of Human Rights,
International Covenant on Civil and Political Rights and International Covenant on Economic,
Social and Cultural Rights) provide a foundation for understanding human rights in the context of
democratic policing.

1. Human rights related to democratic policing

Although the International Bill of Rights stipulates a number of core human rights, the rights that are
most fundamental to democratic political processes are the rights to freedom of thought, conscience
and religion, freedom of opinion and expression and freedom of peaceful assembly and association,
all of which are stipulated in the International Covenant on Civil and Political Rights.
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a) Right to freedom of thought, conscience and religion

Freedom of thought and freedom to hold and practise beliefs are essential rights stipulated in the
International Covenant on Civil and Political Rights that enhance the societal development of ideas
and ideals,?® which, in turn, is a crucial element of democratic political processes.

V International Covenant on Civil and Political Rights, article 18(1)

Everyone shall have the right to freedom of thought, conscience and religion. This right shall include
freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in
community with others and in public or private, to manifest his religion or belief in worship, observance,
practice and teaching.

LEOs cannot prevent persons or groups from attending political activities or joining rallies
just because they belong to a certain religious group. In this context, it is important that at
political events where the issue at hand is of a religious nature or where the protestors belong
to a specific religious group, LEOs must undertake special considerations to ensure that none of
their actions constitute an unlawful interference with the protestors’ freedom of religion. Such
considerations should also include measures to ensure the protection of protestors in the event
of counter-protest.

b) Right to freedom of opinion and expression

Freedom of opinion and expression’! is as essential to the exercise of democracy as freedom of
thought. The right to freedom of opinion and expression is stipulated in a number of international
instruments, including the International Covenant on Civil and Political Rights.

V International Covenant on Civil and Political Rights, article 19(2)

Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive
and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print,
in the form of art, or through any other media of his choice.

While the right to freedom of opinion is absolute and may not be limited in any way, the right
to freedom of expression can be subjected to certain restrictions, though only in exceptional
circumstances, including situations of war propaganda and incitement to discrimination, hostility
or violence.”> LEOs have a key role to play in facilitating the exercise of this right, especially at
political events and gatherings. This entails ensuring a conducive and non-threatening environment

This right is also protected under the Universal Declaration of Human Rights, art. 18, African Charter on Human and Peoples’ Rights,
art. 8, American Convention on Human Rights art. 12 and European Convention on Human Rights, art. 9.

This right is also protected under the Universal Declaration of Human Rights, art. 19, African Charter on Human and Peoples’ Rights,
art. 9, American Convention on Human Rights, art. 13 and European Convention on Human Rights, art. 10.

Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, Frank La Rue
(A/HRC/17/27), para. 25.
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during events and rallies that would allow the expression of politically dissident messages and
expressions and the peaceful coexistence of people who hold opposing political views.

c) Right of peaceful assembly

Politics can be conducted only in association with others and where there are forums for the
communication of ideas, proposals and policies. Thus, the right of peaceful assembly, also stipulated
in the International Covenant on Civil and Political Rights, is crucial in a democratic system.?

V International Covenant on Civil and Political Rights, article 21

The right of peaceful assembly shall be recognized. No restrictions may be placed on the exercise of
this right other than those imposed in conformity with the law and which are necessary in a democratic
society in the interests of national security or public safety, public order (ordre public), the protection of
public health or morals or the protection of the rights and freedoms of others.

The State has a positive obligation to both facilitate and protect peaceful assemblies. This means
that authorities, including law enforcement agencies, must put in place adequate mechanisms and
procedures to ensure that the freedom of peaceful assembly can be enjoyed without any unnecessary
bureaucratic interference or regulation.

All of the aforementioned rights are explained in greater detail in chapter 9, “Human Rights and
Policing of Public Assemblies”. Chapter 9 also includes the conditions under which these rights can
be lawfully limited.

2. Considering rights in complex situations

In any democratic State, LEOs will find themselves having to carefully consider the rights and
freedoms of different and often opposing groups, for instance, when facilitating the rights of
protesters and counter-protesters. The exercise can be complex and often comes down to security
considerations, but in such situations it is absolutely necessary to consider the nature of each right
and how and when such rights can be restricted and limited. In this context, international human
rights law gives guidance on the situations in which certain rights can be limited or restricted.
Article 29 of the Universal Declaration of Human Rights gives general guidance. Articles 19 and
20 of the International Covenant on Civil and Political Rights (rights to freedom of opinion and
expression and freedom of peaceful assembly and association) set out circumstances under which
States can derogate from their obligations and temporarily limit certain rights.

23 This right is also protected under the Universal Declaration of Human Rights, art. 20, African Charter on Human and Peoples’ Rights,
arts. 10 and 11, American Convention on Human Rights arts. 15 and 16, and European Convention on Human Rights, art. 11.

10
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V¥ Universal Declaration of Human Rights, article 29(2)

In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are
determined by law solely for the purpose of securing due recognition and respect for the rights and
freedoms of others and of meeting the just requirements of morality, public order and the general
welfare in a democratic society.

States may consider restricting a right altogether in times of “public emergency which threatens the
life of the nation”, during which States parties to the Covenant can take measures derogating from
their obligations.** For instance, the right to liberty of movement and freedom to choose to reside
in or leave any country may be subject to restrictions if those restrictions are “provided by law,
are necessary to protect national security, public order (ordre public), public health or morals or
the rights and freedoms of others.””* The rights to manifest one’s religion, freedom of expression,
peaceful assembly and association can be subjected to restrictions under the same conditions.?

It is important to note that limitations and restrictions to a right should be exceptional and should
not involve discrimination on the grounds of race, colour, sex, language, religion, social origin or
other status, as affirmed by article 4 of the Covenant.

V¥ International Covenant on Civil and Political Rights, article 4

In time of public emergency which threatens the life of the nation and the existence of which is
officially proclaimed, the States Parties to the present Covenant may take measures derogating
from their obligations under the present Covenant to the extent strictly required by the exigencies
of the situation, provided that such measures are not inconsistent with their other obligations under
international law and do not involve discrimination solely on the ground of race, colour, sex,
language, religion or social origin.

The Covenant also stipulates that States cannot derogate from certain obligations and limit
certain rights, including the right to life, freedom from torture, inhuman or degrading treatment
or punishment, the prohibition of slavery and the right to equal recognition before the law.”” The
Covenant outlines the terms for limitation of certain rights, as well as specific limitations to other
rights. For instance, while article 19 recognizes freedom of expression, article 20 allows for certain
limitations to the right to freedom of expression if such expression constitutes propaganda for war
or advocacy of national, racial or religious hatred that constitutes incitement to discrimination,
hostility or violence.*

Disputes over how opposing rights and obligations can be equitably balanced often lead to LEOs
having to take difficult decisions that can sometimes be challenged in the courts. This tension between

24 Infernational Covenant on Civil and Political Rights, art. 4.
5 Ibid., art. 12.

2 |bid., arts. 18, 19, 21 and 22.

7 |bid., art. 4(2).

28 |bid., arts. 19 and 20.

N}
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the rights of opposing groups is an important and essential product of the effective workings of
democracy. LEOs must respect the guidance provided by the courts, as the court’s interpretation
of how to implement human rights obligations and apply national law is binding on LEOs. In this
manner, law enforcement agencies and the judiciary complement each other as the checks and
balances of a democratic system, all for the betterment of society’s interest as a whole. Additionally,
democratic States should encourage discussions with the community, including civil society, the
media and interest groups, to build better understanding of these issues throughout society.

3. Democratic policing principles

The concept of “democratic policing” guides the way that LEOs conduct their duties and
responsibilities in a democracy.

The essential principles of democratic policing discussed in this chapter are:
» Protection of, and respect for, human rights and freedoms;
» Non-discrimination;

» Accountability and transparency.

The following subsections will look at these principles more closely and explain what they entail
in practice.

a) Duty to protect human rights and freedoms

LEOs are public officials under national law and have a duty to act in the public interest of the State,
which includes protecting all persons exercising the freedoms and rights stipulated in international
human rights law. The Code of Conduct? requires LEOs to apply human rights principles in the
performance of their law enforcement duty to “respect and protect human dignity and maintain and
uphold the human rights of all persons”.

V¥ International Code of Conduct for Public Officials, part I, article 1

A public office, as defined by national law, is a position of trust, implying a duty to act in the public
interest. Therefore, the ultimate loyalty of public officials shall be to the public interests of their country
as expressed through the democratic institutions of government.

LEOs’ respect for the international human rights standards expressed in the International Bill
of Human Rights and the International Code of Conduct for Public Officials® is an important
cornerstone of democracy. Policing in a democratic society includes safeguarding the rights of all
persons to enjoy and exercise democratic activities. Law enforcement in a democracy thus has the
ultimate responsibility of respecting and protecting the freedoms of speech, expression, association

29 Code of Conduct for Law Enforcement Officials, art. 2.

3 General Assembly resolution 51/59, annex; see Report of the Secretary-General on the Implementation of the International Code of
Conduct for Public Officials (E/CN.15/2002/6/Add.1).

12
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and movement, and against arbitrary arrest, detention and exile, and ensuring the utmost impartiality
in the administration of law.

Non-discrimination

V¥ Code of Conduct for Law Enforcement Officials, article 2

In the performance of their duty, law enforcement officials shall respect and protect human dignity and
maintain and uphold the human rights of all persons.

A democratic society is built on pluralism, which entails all persons having equal access to
human rights and freedoms. Respect for human rights cannot exclude specific groups, because,
if a privileged group or groups can access certain rights and prevent others from doing the same,
the very foundation of democracy will be undermined. Therefore, LEOs have the responsibility to
protect, treat and respond to all individual persons and groups without discrimination.?! In turn, the
composition of law enforcement agencies’ staff should adequately reflect the composition of society.
Having female LEOs increases the responsiveness of service delivery to all community members.??
Female LEOs can also act as role models for girls and women. Furthermore, mixed-gender units
have more operational impact.’> Where necessary, LEOs must take special measures to ensure the
full and equal enjoyment of human rights by particular groups, such as indigenous persons, minority
ethnic groups, religious groups, migrants and immigrants, persons with disabilities, human rights
defenders, LGBTI persons, women and children. Provisions on non-discrimination and the need for
special measures are provided in the international instruments specifically stipulating the rights of
these groups.**

Law enforcement agencies should be careful that information used for justifying special measures
for certain groups (e.g. ethnic minorities and refugees) is not open to misuse. Agencies should also
put in place procedures to ensure that individual LEOs do not engage in discriminatory profiling
practices.

Accountability and transparency

Accountability and transparency are two important principles of democratic policing. All LEOs
should hold themselves and one another accountable to the people they serve, as stipulated in the
Code of Conduct for Law Enforcement Officials.

w

! International Convention on the Elimination of All Forms of Racial Discrimination, arts. 2, 4 and 5.

w

2 United Nations, Department of Peacekeeping Operations, Department of Field Support, “Formed Police Units in United Nations

Peacekeeping Operations” (Ref. 2016.10), para. 34, available from https://police.un.org/sites/default/files/fpu_policy_2016.pdf.
3 |bid.

3 Some of these instruments and relevant articles are the Convention on the Rights of the Child, art. 1; International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families; Convention on the Rights of Persons with Disabilities,
art. 5; Declaration on the Rights of Indigenous Peoples; Declaration on the Right and Responsibility of Individuals, Groups and
Organs of Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms; see also, for example,
the African Union Resolution 275 on Protection against Violence and other Human Rights Violations against Persons on the basis
of their real or imputed Sexual Orientation or Gender, available from https://achpr.au.int/en/adopted-resolutions/27 5-resolution-
protfection-againstviolence-and-other-human-rights-violations/.

13
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V¥ Code of Conduct for Law Enforcement Officials

Preambular para. 8(a)

[E]very law enforcement agency should be representative of and responsive and accountable to the
community as a whole.

Article 8

Law enforcement officials shall respect the law and the present Code. They shall also, to the best of
their capability, prevent and rigorously oppose any violations of them.

Law enforcement officials who have reason to believe that a violation of the present Code has occurred
or is about to occur shall report the matter to their superior authorities and, where necessary, to other
appropriate authorities or organs vested with reviewing or remedial power.

Law enforcement agencies should be both representative and responsive to the communities they serve.
A representative law enforcement agency’s organization reflects the composition of the community
it serves. This includes adequate inclusion of women in all sectors of the agency’s organization.
Already, increasing the number of female LEOs to 30 per cent has produced positive gains, for
example, in increased reporting of cases of sexual and gender-based violence.*® Law enforcement
institutions should also work towards increasing the proportion of women in the most senior
levels of the management hierarchy. This can be achieved through specific targeted gender equality
strategies that emphasize proactive recruitment strategies and accelerated promotion programmes
for women.*¢ Similarly, it is important that all minorities in the community are represented in a law
enforcement agency, including linguistic, ethnic and religious minorities.

A responsive law enforcement agency reflects the needs and expectations of the community it serves,
especially in preventing crimes and maintaining public order. Responsive policing means that the
police must fully understand the needs, concerns and challenges of the public.

The concept of accountability places a duty on law enforcement agencies to be accountable for their
actions as well as for discharging their responsibilities to the community in accordance with national
and international law and standards. In democratic policing it is also important to acknowledge that
law enforcement agencies are accountable to the community through the oversight of democratic
institutions such as the parliament and relevant ministries. Accountability is achieved through a
legal framework of policing powers and procedures that are clearly set out in national legislation in
accordance with international standards. In addition, LEOs should be bound by a professional code
of conduct and be subject to a transparent disciplinary procedure in the event of any infringements
of the law, abuse of their powers or breaches of the code of conduct.

Respect for both procedural and substantive democratic principles is essential to effective law
enforcement. Democratic policing requires LEOs to be held accountable for their actions, not just
by the government but also by other agencies and civil society, to ensure compliance with a human
rights-based approach. Through this process of accountability, LEOs will gain the confidence of
the public, which is essential in effective democracies. It is the responsibility of individual LEOs to

35 UN Women, 2011-2012 Progress of the World’s Women: In Pursuit of Justice (2011), p. 59.

36 For more information see United Nations Police, United Nations Police Gender Toolkit: Standardised Best Practices on Gender
Mainstreaming in Peacekeeping: Handbook (New York, 2015), pp. 100 ff.
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ensure that their knowledge of laws and procedures is up to date and that they understand their
individual and collective roles and responsibilities to respect and protect human rights.

Command and supervisory officials should make their operations publicly transparent by publishing
financial expenditure and budget allocations, data on crime levels and detection rates and up-to-
date reports on the progress of investigations and inquiries. It is vitally important for maintaining
public confidence in LEOs that senior LEOs make themselves open to public scrutiny and available
for interviews and questioning by members of the media. Senior LEOs should also actively seek
opportunities to address people and groups in civil society directly through public consultation
meetings and other types of community forums.

i. Accountability at senior command level

Senior LEOs have a duty to ensure that policies and practices are in place to ensure the fair and
impartial use of law enforcement powers and equal protection from crime and disorder for all
communities, thus cultivating a more secure environment generally. Law enforcement leaders
should be accountable to ministers for their actions and a transparent process should be in place
for the appointment and dismissal of senior LEOs. There should be external consultation on new
policies that will have an impact on the community, before their implementation, and all policies
should be published and open to public scrutiny. Law enforcement agencies must continually strive
to address any allegations of human rights violations by their officials.

Senior LEOs should be encouraged to explore more unorthodox measures for improving
accountability within law enforcement agencies and operations. These might include the setting
up of community reference groups, independent police advisory groups and panels and the active
participation of NGOs in policy consultations and performance monitoring.’”

Law enforcement agencies should ensure that they have in place fair and transparent recruitment
and promotion processes and that all communities and groups have equal access to employment
and advancement within the service. For example, every effort should be made to ensure gender
balance across all levels of the agency.

ii. Data recording and record-keeping
for accountability

It is vitally important for every LEO, regardless of
rank, to be transparent and accountable. All LEO
actions and decisions should be subject to internal
and external scrutiny. To facilitate this process, all
LEOs should keep current and accurate records of
their actions (or lack of action). Senior LEOs should
maintain decision logs detailing what and when
decisions are made, with a record of the information
and intelligence available and the calculation

or rationale that informed the decision. This is

particularly important when there is controversy or
complaint about an incident or investigation. OHCHR-UN Photo/Hanae Hanzawa

%7 See also chapter 21, “Law Enforcement and Accountability for Human Rights Violations”.
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There should be a presumption that all LEO data will be made available for publication, unless there
is a sound operational or legal reason for certain information not to be published (e.g. personal
information about victims or witnesses and intelligence reports). All records and decision logs can
subsequently be used for judicial hearings, public inquiries and disciplinary hearings.

4. Supporting structures and elements of democratic policing

For democratic policing to become established, permanent and effective in respecting fundamental
human rights, additional supporting structures need to be in place. These include an independent,
legally constituted judiciary and legislative oversight of LEOs (the latter should not involve political
interference with day-to-day operations). States must ensure that there is an independent body
responsible for investigating complaints against LEOs or allegations of LEO corruption, abuses of
power or violations of rights. These supporting structures should work in concert to support LEOs
in defending human rights and holding them fully accountable to the public.

Transparency and openness to public scrutiny are crucial for maintaining legitimacy and public
confidence and ensuring real accountability to the public. They also help demonstrate how law
enforcement actions may or may not have been compliant with human rights obligations. The
ability of the public to scrutinize the actions of LEOs is enhanced and supported by the presence of
civil society organizations and a free press.

Supporting structures and elements of democratic policing

Public
scrutiny and
accountability

- Independent
Political S ket

oversight

Independent
investigative

Accountability Democratic Police bodies for
police
complaints

Rule of |
and - Independent

commitments press
to human rights

Representative Accountable

16



Chapter 4: Law Enforcement and Democratic Policing

5. Human rights-based approach in the context of democratic policing

A human rights-based approach is a fundamental component of democratic policing. This approach
to law enforcement provides principles that guide LEOs in comprehensively and systematically
complying with international human rights standards.*®

Adopting a human rights-based approach is important for law enforcement agencies for two
reasons. First, this approach enables duty bearers (States) to meet their obligations and encourages
rights holders (individuals) to claim their rights. States have three levels of obligation: i) to respect,
ii) to protect and iii) to fulfil every right. To respect a right means refraining from interfering
with the enjoyment of the right; to protect a right means to take steps to ensure that third parties
do not interfere with the enjoyment of the right; and to fulfil a right means to take progressive
steps to realize the right. This entails putting in place laws, policies, institutions and procedures,
including the allocation of limited resources, towards enabling people to enjoy their rights, as well
as positive obligations on LEOs to act in accordance with human rights standards in their work.
Second, the human rights-based approach focuses on those who are most marginalized, excluded or
discriminated against and requires an analysis of structural power imbalances and social norms to
ensure that interventions reach the most vulnerable segments of the population.

A rights-based approach by LEOs includes active attention to linking actions to human rights
standards, access to and accountability of public officials, gender sensitivity, responses to persons
with special needs and non-discrimination in all actions. The following box demonstrates the
application of this approach to a visit to a community project for rehabilitating youth offenders.

Human rights-based | Human rights-based

Approach Principles | Approach of Police

Participation Ensure that work is process based, not comprised of one-off activities.
Participation encourages youth offenders and relevant parties to trust and
engage with law enforcement officers.

Accountability Recognize that duty bearers and rights holders have responsibilities in the
process. Discuss with youth offenders the rights that LEOs are accountable
for. Consider suggesting activities with measurable benchmarks that support
positive community actions and that youth offenders can engage in.

Non-discrimination Ensure that groups in marginalized positions are actively included in the
and attention to process. Enforce safeguards to protect domestically unpopular groups.
vulnerability Address concerns of youth offenders regarding discrimination and bias-

based profiling by LEO:s.

Linkages to human Consider how human rights instruments give meaning to local actions.
rights standards Engaging with young people about tolerance, for example, has linkages to
provisions in the International Convention on the Elimination of All Forms
of Racial Discrimination and Convention on the Elimination of All Forms

of Discrimination against Women. Understanding human rights law can
enhance democratic policing in the process.

38 See chapter 1, “Introduction to Human Rights for Law Enforcement Officials” for more information on the human rights-based approach
to policing.
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Human rights-based | Human rights-based

Approach Principles | Approach of Police

Access to Ensure that accessibility to LEOs is guaranteed to all. Address concerns
public officials that inhibit youth offenders from seeking protection from law enforcement
officers. Consider how to provide particularly vulnerable persons with
access to police protection.

Transparency Be open with youth offenders and explain how LEOs work. It is important
that young community members understand how law enforcement is a
part of society. Transparency also means that LEOs should be open and
prepared to discuss juvenile justice issues with youth offenders and their
families. LEOs must display an open mind in also discussing how law
enforcement services in relation to juveniles can be improved.

Equality and gender | Provide opportunities for discussions about groups that may require
sensitivity additional protection, including women. Ensure that female police
representation and issues specific to women and their families are
considered. Work with young people to combat violence, harassment and
sexual exploitation of women and LGBTI persons.

D. IMPLICATIONS IN LAW ENFORCEMENT PRACTICE

1. Policing in transitional democracies: The need for reform

In transitional States or newly established democratic institutions lacking in authority and capacity,
reforming public institutions is a core task.’” Law enforcement agencies must take an active lead in
such reforms to ensure that LEOs deliver a professional and impartial policing presence across all
communities. Where policing bodies have evolved from military units or military structures, they
should be reoriented and reorganized to resemble a civilian organization with civilian leadership
and clear structures of democratic accountability and control.

Alllaw enforcement agencies must be returned to democratic civilian control under the responsibility,
but not direction, of elected politicians. Agencies must ultimately be accountable to and controlled
by a democratically elected government. Command officials must be professionally appointed and
accountable to government ministers, while still being strictly independent of political interference,
allegiances and influence. Politicians should ensure that they have no direct influence or control over
operational decision-making or police investigations. Such impartiality and independence should be
guaranteed by legal and constitutional safeguards.

Allegations of war crimes, corruption, disappearances, miscarriages of justice or murders emanating
from the preceding political administration or regime must be robustly investigated, if necessary — for
instance, if national capacity or objectivity is lacking — with assistance from outside bodies such as
the United Nations, Organization for Security and Cooperation in Europe (OSCE) or EU. Thorough
vetting of staff and new recruits is crucial in post-conflict environments to ensure that transitioning
law enforcement agencies do not retain officials who committed human rights violations in the past.

37 Security Council, The rule of law and transitional justice in conflict and post-conflict societies: Report of the Secretary-General
(5/2004/616).
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Vetting is an important process in the transition to democracy. Vetting in this context can be defined
as an operational framework in which an employee’s integrity — i.e. adherence to international
standards of human rights and professional conduct, including financial propriety — is assessed
to determine his or her suitability for public employment. It is generally understood that public
employees who have been personally responsible for gross violations of human rights or serious
crimes under international law have revealed a basic lack of integrity and breached the trust of the
citizens they were meant to serve.*” However, it is important that any vetting process is carried out
in a transparent manner, based on clear criteria and with appropriate safeguards according to the
rule of law.

Senior LEOs who have been actively engaged in military operations should be replaced with
commanders who have not been associated with, or involved in, hostilities on one side or another.
Junior officials who have been engaged in hostilities should undergo a period of retraining to ensure
that they are suitable for redeployment in a law enforcement role. Any LEO who is under suspicion
of committing war crimes, human rights violations or other offences during combat should be
suspended from duty until those allegations have been fully investigated.

It is also the responsibility of LEOs in times of transition to document and investigate allegations
of human rights violations. Law enforcement agencies must receive, record and, to the best of their
abilities, investigate crimes committed, including crimes that happened during the time of conflict
or instability. This is the responsibility of law enforcement agencies until another body, such as a
special commission or investigative unit, may take on all or part of the responsibility.

Rebuilding State institutions after a period of armed conflict or political instability inevitably takes
time. In the interim period, law enforcement agencies and their standing in society are crucial for
the evolution of strong democratic processes and institutions. For public confidence to be restored,
law enforcement agencies may need to change their uniforms and insignia to indicate a return to
accountable, civilian policing. Senior leaders associated with or involved in the previous regime
should retire or be removed from office. In addition, it is imperative to demilitarize working practices,
internal structures and disciplinary codes and procedures, and undertake a major recruitment drive
to address imbalances in the ethnic, religious, gender or age demographic of the law enforcement
agency. There may also be a need to retrain all staff throughout the institution to ensure the
application of democratic policing standards and to identify and eradicate any unwanted practices.

2. Elections, law enforcement and human rights

Competition for political power through democratic elections can lead to increased tensions and
emotions in local communities and wider community tensions across the State. Elections serve a
critical function in democratic States and LEOs play an important role in ensuring democratic
processes, including respect for human rights, during and after elections. LEOs have a primary
responsibility to uphold human rights and the rule of law during elections for candidates and
participants in the election processes, including voters.

In the lead-up to elections, LEOs should provide protection for all candidates, particularly those who
have received threats or been subjected to violent attacks in the past. Political rallies and meetings
must be protected from unlawful behaviour aimed at disrupting or obstructing the political process.

4 OHCHR, Rule-oflaw Tools for Postconflict States: Vetting: An Operational Framework (New York and Geneva, United Nations,
2006), p. 11.
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Both candidates and voters must have their rights to freedom of expression, assembly, association
and movement rigorously and effectively upheld and protected in all regions where elections are
being held. In this context, it is important that LEOs act with unquestionable impartiality and
professionalism. The public would lose confidence in law enforcement agencies if LEOs are seen or
perceived to be biased against activists belonging to certain political parties.

During elections, LEOs should safeguard the right of voters to participate in the political process.
They should ensure that voting centres are protected from any form of disorder, intimidating
behaviour, threatening or abusive conduct or other activity likely to dissuade voters from casting
their votes or interfere with the work of election officials. It is important that the deployment of LEOs
does not pose a risk of intimidation itself. Law enforcement presence in places of registration and
polling stations should be kept at a minimum and should be discreet, professional and disciplined
so as not to impede legitimate access or discourage voters from participating.

Journalists and media organizations have a vital constitutional role to perform in democratic
elections, mainly through their responsibility to report, comment upon and debate all relevant issues.
LEOs must ensure that journalists can operate freely, openly and without fear of intimidation, to
protect not only the human rights of the journalists themselves but also the role of the media in the
democratic process.

After votes have been cast, law enforcement agencies usually have a further duty to protect ballot
boxes from theft or interference and ensure that vote-counting centres are adequately protected
from illegal disruption or interference and electoral officials are free to announce results without
fear of attack, intimidation or threatening behaviour.

3. Community-oriented policing: Being responsive to the needs of the public

Democratic policing requires law enforcement agencies to develop and implement their activities
according to the needs of the public and the State and to reinforce assistance to those members of
the community in need of immediate help.*' Law enforcement agencies must be responsive to the
community as a whole and strive to deliver their services in a prompt, equal and unbiased manner.*
One way to improve responsiveness is to adopt community-oriented policing strategies in order to
be able to implement customized solutions to the needs and concerns of local communities.

Community-oriented policing*’ can be defined as “a strategy for encouraging the public to act as
partners with the police in preventing and managing crimes as well as other aspects of security
and order based on the needs of the community”.* Community-oriented policing is, more broadly
speaking, a partnership-based, collaborative effort between the police and the community to more
effectively and efficiently identify, prevent and solve problems of crime, the fear of crime, physical
and social disorder”.* Typically, community-oriented policing entails engaging in a dialogue
with the public, maintaining regular contact with people in the local neighbourhood, identifying

41 OSCE, Guidebook on Democratic Policing, p. 11.
42 |bid.
43 Security Council resolution 2185 (2014).

44 United Nations Department of Peacekeeping Operations, Guidelines: Police Operations in United Nations Peacekeeping Operations
and Special Political Missions (New York, 2016), para. 28.

45 OSCE, Good Practices in Building Police-Public Partnerships, by the Senior Police Adviser to the OSCE Secretary General, Vienna,
May 2008, p. 5.
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local concerns and aiming at providing crime reduction solutions tailored to the needs of the local
population. Community-oriented policing may entail stronger and more effective approaches to
ensuring that law enforcement addresses community problems sustainably and in ways that are
supported by the local community. Such approaches also have the potential to increase trust in law
enforcement and community cooperation. In some respects, community-oriented policing may be
seen as a philosophy rather than a specific set of programmes.*® From a human rights perspective,
community-oriented policing strategies offer positive inputs as they emphasize the direct relationship
between law enforcement and the community. Among the positive aspects of community-
oriented policing are its joint-problem-solving character and the notion of joint responsibility and
accountability from both police and the community.

Before implementing community-oriented policing it is important to clarify the objectives of such
an approach. Once the objectives are clear, full understanding is required of the type of community-
oriented policing activities that would work in a specific context. This requires an in-depth analysis
of the nature and needs of the community. Such an assessment must be done collaboratively with
local stakeholders, leaders and experts.*” It is important for the police to make honest assessments,
including regarding the level of trust that exists towards law enforcement institutions.** Support
for existing community-oriented policing practices or implementation of new initiatives should be
evaluated against the risks involved. Risks may include:*

» Opverreliance on the concept of community-oriented policing. There is a limited empirical basis
for, and disagreement regarding, the effectiveness of some community-oriented policing practices,
including in reducing crimes;*°

» Successful community-oriented policing at the community level may lessen the imperative to
address the overall quality of policing at the national level;

» Community-oriented policing may reinforce inequalities across communities. If certain
communities are better able to generate the resources and will to successfully implement
community-policing practices, the burden of crimes may be displaced to communities with fewer
resources;

» Ifimplemented poorly, community-oriented policing may lead to imbalances within a community,
particularly if all parts of the local community are not equally included in the approach. The
exclusion of already excluded groups may reinforce existing tensions and inequalities rather than
strengthen everybody’s ability to access their rights;

» Community-oriented policing may be prone to work within existing community power structures,
reinforcing weak democratic representation and accountability. Women and minorities are often

poorly represented in “community-innovated policing practices and decision-making processes

(...) because those powerful within a community can exclude them”.’!

46 Cynthia Lum and Christopher S. Koper, Evidence-based Policing: Translating Research into Practice (Oxford, Oxford University Press,
2017), p. 101.

47 See United Nations, Department of Peacekeeping Operations, Manual of Community-oriented Policing in United Nations Peace
Operations (forthcoming).

8 See, for example, comments by UNMIL Police Commander in Liberia, Greg Hinds, to the Security Council on 20 Nov 2014: United
Nations, “Security Council, adopting resolution 2185 (2014), resolves to make policing essential part of peacekeeping mandates,
adequately funded”, available from www.un.org/press/en/2014/sc11661.doc.htm.

4> Lisa Denny and Sarah Jenkins, Securing Communities: The What and the How of Community Policing: Background Paper (London,
Overseas Development Institute, 2013), p. 32.

%0 Cynthia Lum and Christopher S. Koper, Evidence-based Policing (2017), p. 101ff.
51 Ibid., p. 34.
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States and law enforcement agencies should not copy models from other countries; instead, any
form of community-oriented policing should be based on traditional (or “informal”) minority social
structures and existing forms of relations between law enforcement agencies and communities (such
as local government, councils of elders, village heads, etc.).

Itis also important that policymakers and elected representatives do not have unrealistic expectations
about the purported benefits of a community-oriented policing approach to law enforcement. The
reality of day-to-day policing is far too complex for a singular solution. Certain law enforcement
actions that all LEOs are duty bound to take (such as the use of intrusive counter-terrorism measures,
mandated by central government, provided for in national legislation and deemed necessary to
maintain national security) are usually unpopular among local communities, which in turn may lead
to tensions between the police and communities.

These limitations notwithstanding, community-oriented policing can be an important aspect of a
comprehensive approach to facilitating public participation in law enforcement, police—community
partnerships, local forums for police accountability and oversight and a locally based police
leadership that is both identifiable and accessible.

Some concrete community-oriented policing measures that have proved to be successful in various
countries include:

» Creation of fixed geographic/neighbourhood areas with permanently assigned LEOs, including
housing for LEOs and their families in those areas;

» Involvement of auxiliaries or reserve LEOs recruited from minority communities and perceived
as more trustworthy than the “regular” police, provided that they are properly trained and
usually unarmed;

» Regular public hearings in local communities with the presence of local police management and
community members and regular feedback on steps taken after listening to complaints from the
community (such feedback should also include information about reasons why, in some cases, it
is not possible to effectively address grievances, for instance due to lack of resources at the local
government level);

» Regular information-gathering/communication (e.g. simple questionnaires, house-to-house visits,
complaint boxes, etc.) to address the problems with which minority communities are confronted
and provide regular feedback on measures put in place;

» Regular consultations between LEOs and minority community representatives about policing
issues, for instance in the form of (informal) police-community committees;

» Mixed patrol teams with at least one LEO from the minority community concerned who speaks
the language, whenever necessary (regular changes in the team composition are also desirable in
order to avoid corruption and counter the consequences of strong clan relations that may affect
the impartiality of individual officials from minority communities);

» Strong civilian oversight bodies with an effective and fair representation of minorities;

» Effective individual complaint mechanisms that are dealt with in a transparent manner with
the involvement of minority representatives (if minorities see that complaints are taken
seriously, trust will increase substantially). Complaint mechanisms can also be set up for
minorities exclusively;
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» Regular surveys to measure public confidence of the community (if no increase in trust is observed,
community-oriented policing-related measures should be adapted).*

The effectiveness of community-oriented policing cannot depend solely on measures adopted by
local law enforcement agencies. Community-oriented policing can only be effective if it is publicly
and strongly supported by the political and police leadership, particularly in relation to minorities.
This requires visible action beyond formal statements or mere declarations of support. Moreover,
community-oriented policing strategies require the devolution of power and decision-making
authority from a central command to a local command, and a specially selected and appropriately
trained workforce (successful community LEOs need to be able to demonstrate competence in
a range of additional skills, such as effective communication, mediation, negotiation, conflict
management, cultural sensitivity and respect for and understanding of gender equality, the rights
of LGBTTI persons, religious freedoms, national and ethnic customs and traditions present in the
policing area, etc.). Community-oriented policing strategies also require the establishment of
robust and effective collaborative working practices between the police and other criminal justice
institutions, local government and other state agencies such as schools, healthcare providers, social
services, youth workers and civil society organizations.

Engagement with civil society organizations is critical to community-oriented policing. Article 18
of the Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms stipulates,
“Individuals, groups, institutions and non-governmental organizations have an important role to
play and a responsibility in safeguarding democracy, promoting human rights and fundamental
freedoms and contributing to the promotion and advancement of democratic societies, institutions
and processes.”* LEOs should recognize the value of engaging with and protecting the work of
peaceful civil society organizations that safeguard human rights, strengthen rights-based initiatives
in their communities and empower vulnerable individuals and groups to voice discontent with
unfair national laws and state practices that impede the protection and enjoyment of their rights.

m

PRACTICAL RECOMMENDATIONS

1. All law enforcement officials deployed on operational duties

VI Exhibit political independence and impartiality at all times.

VI Keep current and accurate records of actions and interventions.

VI Build relationships with the community, for example, by getting involved in activities such as
youth groups or sports teams for young people.

V]  Be aware of the particular vulnerabilities of certain groups, such as ethnic and religious

minorities, children, women and persons with disabilities, and pay additional attention to
protect them, especially during political events, rallies and protests.

[Vl  When you are deployed at an election site, ensure your behaviour does not intimidate voters,
paying particular attention to members of marginalized communities.

52 For examples of these strategies, see chapter 14, “Law Enforcement and the Human Rights of Minorities”, C. Human Rights Standards
and Application, 1. Fundamental principles relevant to law enforcement and minorities, b) Responsiveness.

%3 General Assembly resolution 53/144.
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Command and supervisory officials

Support the development and implementation of policies, practices and procedures that embed
democratic principles into law enforcement.

Develop relationships with local press and media organizations, taking advantage of
opportunities to publicize successes and showcase new community projects or crime reduction
Initiatives.

Encourage an organizational culture in which mistakes can be acknowledged and
lessons learned.

Introduce, where appropriate, community-oriented policing strategies in which LEOs form
partnerships with the community, through:

» Hosting periodic meetings with the community, in particular with vulnerable groups, to
discover their needs, explain or develop policies and practice, and establish relationships
that facilitate policing;

» Supporting the establishment of a publicly accessible mechanism for receiving community
complaints;
» Implementing communication strategies that provide crime data, detection rates and details

of successful prosecutions for public dissemination;

» Making themselves known and available to address community organizations and groups
if requested to do so, to facilitate communication, prevention and effective response.

In the context of elections, ensure the full integration of human rights in planning, orders and the
training of LEOs and maintain close cooperation with electoral authorities, other security forces,
trade unions and non-governmental organizations.

3.
|

Law enforcement agencies
Establish and enforce policies and strategies based on democratic policing.

Establish, where appropriate, a strategic framework that promotes community-policing
strategies.

Encourage an institutional law enforcement culture based on the notion that the agency seeks
to provide a service to the community rather than simply enforce laws.

Ensure that the law enforcement agency has integrated respect for international human rights
standards as a key organizational goal.

Ensure that the law enforcement agency has established a code of ethics that integrates respect
for international human rights standards as a key organizational value.

Ensure that the law enforcement agency has established a code of conduct that integrates
international human rights standards as a key component of the organization’s professional
standards.

Ensure that the law enforcement agency has integrated international human rights standards
in all internal policies and internal guidance, including in standard operational procedures and
codes of practice.
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Ensure that specific guidance, such as in standard operating procedures or codes of practice,
exists in all key areas, including those related to arrest, detention, stop and search, use of
force, policing public assemblies, handling of police complaints and investigation procedures,
including interviewing suspects, victims and witnesses.

Adopt a comprehensive approach in implementing human rights obligations into standard
operating procedures.

Initiate a robust internal inspection and compliance regime that will identify and address any
shortcomings in policies, internal guidelines or the delivery of human rights protections by
personnel within the organization.

Provide in-service training on human rights to all LEOs upon recruitment and periodically,
including senior officers. Ensure that the training results in all LEOs and other staff having the
competencies required to uphold international human rights standards, including knowledge
and understanding, attitudes and values, as well as practical skills.

Adopt a human rights-based approach to policing and develop policies and procedures that
ensure effective implementation of that approach.

Adopt a gender equality policy and ensure that there are adequate resources, follow-up and
accountability for its effective implementation.

Ensure that democratic and human rights-based approaches are also implemented internally in the

agency, including in relation to:

M
M

B

Recruitment policies that encourage applications from underrepresented groups;

Recruitment procedures and programmes designed to recruit and retain officials willing and
able to meet the demands of democratic policing;

Regular review of internal control mechanisms to ensure that LEOs are held accountable for
any violations of law and human rights that they commit.

Support the establishment of mechanisms, such as joint working groups with other agencies in
the criminal justice system, to enhance cooperation.

Ensure that LEOs wear name badges (or identification numbers) and clearly displayed rank
insignia while on duty (except on occasions when this is not practical due to the sensitive
nature of an LEO’s operation or investigation).

Ensure that LEOs are easily distinguishable from soldiers or other paramilitary units by
adopting civilian uniforms and not carrying assault weapons unless they are undertaking a
specific task requiring such equipment.
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rights can be used as a positive tool for modern and professional law enforcement institutions
that carry out their duties for and within the communities. This Manual has been tailored to the
everyday needs of law enforcement officials. The content is adaptable for integration in training
activities at all levels of law enforcement and in policies and oversight mechanisms. The Manual
may, however, be of wider use and application by regional organizations, national human rights
institutions, non-governmental organizations and others.
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