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International Covenant on Civil and Political Rights, arts. 2

and 14(1).

International Covenant on Civil and Political Rights, art. 10; Body
of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment, principle 1.

Universal Declaration of Human Rights, art. 3; International
Covenant on Civil and Political Rights, art. 9(1).

Universal Declaration of Human Rights, art. 10; International
Covenant on Civil and Political Rights, art. 14.

Universal Declaration of Human Rights, art. 11(1); International
Covenant on Civil and Political Rights, art. 14(2).

International Covenant on Civil and Political Rights, art. 14(3) (g).

Universal Declaration of Human Rights, art. 5; International
Covenant on Civil and Political Rights, art. 7; Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment, preamble
and art. 2; Code of Conduct for Law Enforcement Officials, art. 5.

Universal Declaration of Human Rights, art. 11(1); International
Covenant on Civil and Political Rights, art. 14(3)(g); Body of
Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment, principle 21(1).

Universal Declaration of Human Rights, art. 12; International
Covenant on Civil and Political Rights, art. 17(1).

Ibid.



ESSENTIAL PRINCIPLES

Investigatory activities shall only be conducted
lawfully and with due cause.™!

Investigations shall be competent, thorough,
prompt and impartial.'?

Investigations shall not include any arbitrary
or unduly intrusive activities and everyone
shall have protection in the law against such
interference or attacks.'®

Investigations shall seek to identify victims, to
recover and preserve evidence, to discover
witnesses, to discover the cause, manner,

Chapter 8: Human Rights and Investigations

No pressure, physical or mental, shall be
exerted on suspects, witnesses or victims in
attempting fo obtain information. '

Victims and witnesses are fo be treated with
compassion and consideration.!”

Confidentiality and care in the handling of
sensitive information are to be exercised at all
times.'®

Effective mechanisms shall be established
to ensure internal discipline and external
control as well as the effective supervision

location and time of the violation, and to identify
and apprehend perpetrators.'

of law enforcement officials (LEOs) during
investigations.'?

Crime scenes shall be carefully processed and
evidence carefully collected and preserved.'

A. INTRODUCTION

The investigation of crimes, linked to the registration of incidents, is the first essential step to
administrating justice. Investigations are the means by which those accused of crimes are brought
before courts and have their guilt or innocence determined. By taking all reasonable steps, including
investigations, to hold offenders accountable before the law, States are able to provide justice to
victims and protect the rights of others.

All police investigations must serve legitimate purposes, such as the detection of crime, recovery
and preservation of evidence, identification and discovery of witnesses, discovery of cause, manner,
location and time of crime, identification and apprehension of alleged perpetrators and presentation
of evidence before a court so that guilt or innocence of alleged perpetrators may be decided. Police

Code of Conduct for Law Enforcement Officials, art. 4; Body of Principles for the Protection of All Persons under Any Form of Detention
or Imprisonment, principles 21, 23 and 36; Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions, principles 9, 10 and 11.

Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions, principle 9.

Universal Declaration of Human Rights, art. 12; International Covenant on Civil and Political Rights, art. 17(1) and (2); Principles on
the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions, principles 9, 10 and 11.

Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions, principle 9.
15 |bid., principles 9, 12 and 13.

Declaration on the Protection of All Persons from Enforced Disappearance, art. 13(3); Principles on the Effective Prevention and
Investigation of Extra-legal, Arbitrary and Summary Executions, principle 15; see Code of Conduct for Law Enforcement Officials,
art. 2 on basic duties of LEOs with regard to all persons (including victims, witnesses and suspects), whether they are conducting
investigations or otherwise. The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment includes
a special provision in art. 13 to the effect that witnesses, in cases of alleged torture, shall be protected against ill-treatment or
intimidation. For more specific information regarding the rights of victims to appropriate treatment and sensitivity, see Declaration
of Basic Principles of Justice for Victims of Crime and Abuse of Power, principles 4, 5 and 6(d). On the rights of suspects and other
detained persons during investigation and interrogation, see generally Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment, principles 1, 17, 18, 21, 23 and 36.

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, principle 4; Principles on the Effective Prevention
and Investigation of Extra-legal, Arbitrary and Summary Executions, principle 15.

Code of Conduct for Law Enforcement Officials, art. 4.

Ibid., commentary to art. 8; Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, paras. 22-26.
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investigations must also be well-structured, impartial, effective, ethical, professional and lawful.
Investigations must be carried out using a structured approach, seeking to discover all existing
evidence to prove or disprove the guilt of any suspect. This structured and all-inclusive approach
requires that LEOs are properly resourced and guided by senior investigative officials.

LEOs should have the capacity to respond rapidly to crimes when they occur, gather evidence,
identify suspected offenders, arrest suspects when necessary and put together credible files of
prosecutorial evidence whenever crimes are committed. During the investigation process, several
persons have specific rights that must be respected, including victims, suspects, witnesses and any
relevant members of the wider public. The investigation process must be conducted in a manner that
is ethical and fully compliant with both national and international laws to ensure the protection of
the human rights of all involved.

Investigating crimes while respecting the rule of law and upholding human rights is essential to
establishing legitimacy and building trust in law enforcement. Without fair, just and foreseeable
investigative practices that comply with the principles of democratic policing, community confidence
in law enforcement would falter, which would in turn weaken the efficacy of law enforcement.?

International human rights standards require LEOs to refrain from mistreating, abusing, threatening,
intimidating or torturing suspects, victims or other witnesses at any point during the investigation
process. International best practices have repeatedly demonstrated that all aspects of crimes,
including serious, complex and cross-border crimes, can be effectively investigated and prosecuted
while engaging in the very highest standards of ethical policing and human rights compliance.

This chapter provides an outline of relevant international and regional human rights standards
concerning investigations and explains the application and implications of those standards to law
enforcement practice. The chapter concludes with practical recommendations.

B. INTERNATIONAL INSTRUMENTS RELEVANT TO INVESTIGATIONS

1. Key international instruments

"t

 Universal Declaration of Human Rights?’
* International Covenant on Civil and Political Rights

* Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

20 See chapter 4, “Law Enforcement and Democratic Policing”.

21 Art. 3.
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2. Other relevant international instruments

* Code of Conduct for Law Enforcement Officials
* Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
* Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment

e Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions

* Declaration on the Protection of All Persons from Enforced Disappearance

e Guidelines on the Role of Prosecutors

Regional instruments

* European Convention on Human Rights

* American Convention on Human Rights

 African Charter on Human and Peoples’ Rights

* Arab Charter on Human Rights

* European Convention on Action against Trafficking in Human Beings

* Charter of Fundamental Rights of the European Union

C. HUMAN RIGHTS STANDARDS AND APPLICATION

National laws in most countries give considerable powers to LEOs to carry out investigations. Such
powers include the power to interrogate suspects and witnesses as well as search and surveillance
powers for the purpose of securing evidence. All criminal investigations, from their initiation,
should incorporate a rights-based approach, including the application of fundamental human rights
principles.

1. Fundamental principles relevant to investigations

a) Legality

The principle of legality must be respected in all investigations. This means that law enforcement
activities related to the collection of evidence and other aspects of criminal investigations shall be
conducted lawfully — according to international human rights law and national law — with due
cause and in a manner that is neither arbitrary nor unduly intrusive. LEOs working with state
prosecutors and other state representatives must follow legal procedures that protect the integrity
of the investigative process. Where there may be limitations to certain rights, such as the right to
privacy, the limitations must be provided for in national law, and the applicable law should be clear,
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precise and accessible to the public so that its consequences are foreseeable and its legitimacy can
be determined.

Whenever the national law confers a power of discretion it must also “indicate the scope of that
discretion”. According to the Human Rights Committee, no interference should take place “except
in cases envisaged by the law. Interference authorized by States can only take place on the basis of
law, which itself must comply with the provisions, aims and objectives of the Covenant”.?? In the
European context, the European Court of Human Rights held in Malone v. the United Kingdom
that the mechanisms governing the interception of communications by the British authorities in the
early 1980s were legally ill defined and therefore placed the United Kingdom in breach of article 8
(right to privacy) of the European Convention on Human Rights.*’

b) Necessity

t,24

As with arrest and detention processes in law enforcement,** investigative processes must respect the

principle of necessity. This means that, whenever LEOs limit any rights in their investigations, they
must also be convinced that the limitation imposed is strictly necessary to meet the legitimate law
enforcement objective of the respective investigation.”

c) Proportionality

The principle of proportionality is fundamental in deciding which investigative method to use.

LEOs should ensure that investigative measures that infringe or limit the exercise of a right are

proportional to the objective of the investigation and the least intrusive option available.?®

Thus, as the Human Rights Committee has clarified, “even interference provided for by law should
be in accordance with the provisions, aims and objectives of the Covenant and should be, in any
event, reasonable in the particular circumstances.””” The Committee interpreted the concept of

reasonableness to indicate that “any interference with privacy must be proportional to the end

sought and be necessary in the circumstances of any given case”.?® In this context, the onus is on

the government and law enforcement agency to demonstrate that interference with the right as

a consequence of the investigation is both necessary and proportionate to the specific risk being
addressed.”’

22 Official Records of the General Assembly, Forty-third Session, Supplement No. 40 (A/43/40), annex VI, para. 3.

23 ECtHR, Malone v. the United Kingdom, application No. 8691/79, 2 August 1984, para. 67.

24 See chapter 6, “Human Rights and Arrest” and chapter 7, “Human Rights and Detention”.

25 Human Rights Committee, general comment No. 27 (1999), paras. 11-16; see also Report of the Special Rapporteur on the pro-
motion and protection of human rights and fundamental freedoms while countering terrorism, Martin Scheinin (A/HRC/14/46),
annex, practice 20.

% Intrusive methods of investigation are discussed in further detail later in this chapter.
27

Human Rights Committee, general comment No. 16 (1988), para. 4.

28 Human Rights Committee, Toonan v. Australia, communication No. 488/1992, 31 March 1994 (CCPR/C/50/D/488/1992),
para. 8.3; see also Human Rights Committee, Van Hulst v. the Netherlands, communication No. 903/1999, 15 November
2004 (CCPR/C/82/D/903/1999), para. 7.3; M.G. v. Germany, communication No. 1482/2006, 23 July 2008 (CCPR/
C/93/D/1482/2006), paras. 10.1 and 10.2.

22 The right to privacy in the digital age: Report of the Office of the United Nations High Commissioner for Human Rights
(A/HRC/27/37), para. 25.
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d) Equality and non-discrimination

Under the principle of equality, LEOs must treat all persons in similar situations the same (equally).
This principle is stipulated by article 14 of the International Covenant on Civil and Political Rights
and the right of equal protection of the law, including equal treatment in national courts, is covered
by article 26 of the Covenant.’® Equality before the law is closely linked to the principle of non-
discrimination.’’ LEOs must always ensure that they conduct criminal investigations without
discriminating against suspects, victims, witnesses and any other relevant parties.

V¥ International Covenant on Civil and Political Rights, article 26

All persons are equal before the law and are entitled without any discrimination to the equal protection
of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal
and effective protection against discrimination on any ground such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status.

LEOs must ensure pretrial rights are protected throughout the entire investigative process. This
entails making sure that all persons enjoy equality before the law, that there is equal access to the
law and that equal treatment is afforded to all persons.*?

e) Respect for human dignity

Respect for human dignity is a guiding principle of international human rights law. Even persons
suspected of very serious crimes must be treated with respect for their inherent dignity as human
beings. It is therefore important that LEOs always ensure that police investigations are carried out
in a way that respects the dignity of all persons, including victims, witnesses and suspects.

f)  Accountability

LEOs must carry out lawful, non-discriminatory, respectful and effective investigations. They
must also respect the presumption of innocence and other rights of suspects. When in breach of
any of these duties, they must be held accountable. Accountability measures and legal safeguards
for all victims, witnesses and suspects should be instituted in all law enforcement agencies. LEOs
should be aware of the consequences of any violation of the law. It is important to note that
LEOs may be held accountable for their acts (or failure to act), even if they were implementing a
superior order.

% Equality before the law is also protected in regional instruments, including the African Charter of Human and People’s Rights, art. 3;
American Convention on Human Rights, art. 24; Arab Charter on Human Rights, art. 11; and Charter of Fundamental Rights of the
European Union, art. 20.

31 See also chapter 3, “Law Enforcement and Non-discrimination”.

32 For further information on fair trial rights, see OHCHR, Human Rights in the Administration of Justice and Amnesty International, Fair
Trial Manual, 2nd ed. (London, 2014).
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2. Human rights relevant to investigations

a) Right to be presumed innocent

Throughout the investigative process, LEOs are expected to establish facts, test defences, explore
evidence and testimonies and, ultimately, present a comprehensive file to state prosecutors. At all
times, LEOs should keep an open mind, maintain their objectivity and refrain from making any
assumptions concerning a person’s guilt or innocence prior to a court decision.

The right to be presumed innocent is enshrined in the core international human rights instruments,
including the Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights.**

V¥ Universal Declaration of Human Rights, article 11(1)

Everyone charged with a penal offence has the right to be presumed innocent until proved guilty
according to the law in a public trial at which he has had all the guarantees necessary for his defence.

V¥ International Covenant on Civil and Political Rights, article 14(2)

Everyone charged with a criminal offence shall have the right to be presumed innocent until proved
guilty according to law.

The Human Rights Committee has stated that the right to be presumed innocent is non-derogable,
which means that States parties to the International Covenant on Civil and Political Rights may
in no circumstances, including in states of emergency, derogate from their obligation to presume
innocence until guilt is proven according to law.>* Although there may be inconsistencies or gaps in
information and evidence in the investigative process, LEOs must remember that they are carrying
out investigations of the crime, and not of the suspect. Guilt or innocence is to be determined only
by proper legal proceedings, in which the accused person has all the guarantees necessary for his
defence. The right to be presumed innocent until proved guilty is thus fundamental to securing a
fair trial.

3 Regional instruments also provide for adherence to presumption of innocence during the investigation into a criminal act, as per the
African Charter on Human and People’s Rights, art. 7 para. 1(b): The right to be presumed innocent until proved guilty by a competent
court or tribunal; the American Convention on Human Rights, art. 8, para. 2: Every person accused of a criminal offence has the right
to be presumed innocent as long as his guilt has not been proven according to law ... ; and the European Convention on Human
Rights, art. 6, para. 2: Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.

% Human Rights Committee, general comment No. 29 (2001), para. 11.

10



Chapter 8: Human Rights and Investigations

The Human Rights Committee has emphasized the importance of refraining from presuming guilt or
innocence and recognized that the burden of proof of a criminal charge is always on the prosecution;
the accused must have the benefit of the doubt. The Committee explains:

The burden of proof of the charge is on the prosecution and the accused has the benefit
of doubt. No guilt can be presumed until the charge has been proved beyond reasonable
doubt. Further, the presumption of innocence implies a right to be treated in accordance with
this principle. It is, therefore, a duty for all public authorities to refrain from prejudging the
outcome of a trial.3®

In Gridin v. Russian Federation, the Human Rights Committee found that the Russian authorities
failed to exercise the restraint that article 14(2) of the International Covenant on Civil and Political
Rights requires in order to preserve the accused person’s presumption of innocence.’* Mr. Gridin
was arrested on 25 November 1989 on charges of attempted rape and murder. During his pretrial
detention, the head of the police announced that he was sure that Mr. Gridin was the murderer, and
this was broadcast on television. Mr. Gridin had alleged that high-ranking LEOs had made public
statements portraying him as guilty and that these statements had been given wide media coverage.
The Human Rights Committee agreed that there was a violation of article 14(2) and noted that the
Supreme Court had “referred to this issue, but failed to specifically deal with it when it heard the
author’s appeal”.

Similarly, in Allenet de Ribemont v. France, the European Court of Human Rights found a violation
of article 6(2), noting that “some of the highest-ranking officers in the French police referred to Mr.
Ribemont, without any qualification or reservation, as one of the instigators of a murder and thus
an accomplice”. In this case, Mr. Ribemont was arrested by the police while a press conference
was held implicating him in the murder of a member of Parliament, even though he had not yet
been charged with any crime. The press conference, which in principle concerned the French police
budget for the coming years, was attended by the Minister of the Interior, the Director of the Paris
Criminal Investigation Department and the Head of the Crime Squad. The Court found that the
press conference “was clearly a declaration of the applicant’s guilt which, firstly, encouraged the
public to believe him guilty and, secondly, prejudged the assessment of the facts by the competent
judicial authority”.>”

An important lesson learned from these two cases is that LEOs should be extremely careful when
giving press statements. Showing or commenting on the arrested persons to the media can give the
impression to the public that they are the guilty ones. Law enforcement agencies should provide
in-service training and briefings on media and communication, especially in the context of serious
crimes that receive a great deal of attention from the media.

b) Right to a fair trial

The concept of a fair trial is a general human rights principle that applies to the entire criminal
process and incorporates a number of rights that are relevant to investigations.

% Human Rights Committee, general comment No. 13 (1984), para. 7.

% Human Rights Committee, Gridin v. Russian Federation, communication No. 770/1997, 20 July 2000 (CCPR/ C/69/D/770/1997),
para. 8.3; see also OHCHR, Human Rights in the Administration of Justice, pp. 219-223.

%7 ECtHR, Allenet de Ribemont v. France, application No. 15175/89, 10 February 1995.

11
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Article 14 of the International Covenant on Civil and Political Rights provides every person charged
with a criminal offence with the right to be tried without undue delay (or within a reasonable
amount of time). This fair trial standard is directly relevant to investigations.

V¥ International Covenant on Civil and Political Rights, article 14

1. All persons shall be equal before the courts and tribunals [...]

3. (¢) To be tried without undue delay

A suspect in an investigation has the right to be taken to trial without any undue delay. The
complexity of a case and other factors, such as the availability of witnesses and the level of the
suspect’s cooperation, may affect the time until trial and the length of the investigation generally.
Nevertheless, LEOs are under an obligation to demonstrate that they have taken all reasonable steps
to expedite inquiries and bring investigations to timely conclusions.

V¥ International Covenant on Civil and Political Rights, article 9(3)

Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other
officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable
time or to release. It shall not be the general rule that persons awaiting trial shall be detained in
custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial
proceedings, and, should occasion arise, for execution of the judgement.

The manner in which police investigations are conducted must meet the legal provisions for reasonable
time to be brought before a judicial authority. This means that the investigation must be carried out
and concluded as quickly and efficiently as possible.*® Pretrial detention should be the exception and
not the norm. When considering pretrial measures, LEOs should always bear in mind the principles of
necessity and proportionality. LEOs should pay particular attention when considering whether to
place children in conflict with the law under pretrial detention. For children, detention should be the
absolute last resort and should be used for the shortest possible period of time.*

V International Covenant on Civil and Political Rights, article 14(3)(b)

To have adequate time and facilities for the preparation of his defence and to communicate with
counsel of his own choosing.

There is also a minimum guarantee requiring accused persons to be given adequate time and facilities
to prepare their defence. This guarantee must be reconciled with the investigative process and

% Complex cases involving criminality across a number of jurisdictions over a prolonged period of time may take years to fully
investigate and to bring the perpetrators to justice. Such cases mandate judicial decisions when considering pretrial submissions from
defence counsel, whether there has been any unnecessary or unlawful abuse of reasonable time in the process.

% Convention on the Rights of the Child, art. 37.

12
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requirement of trial without undue delay. Thus, LEOs must provide appropriate time and facility
for the accused to prepare their defence in an appropriate and reasonable manner for ensuring a
fair trial.

V¥ International Covenant on Civil and Political Rights, article 14(3)(e)

To examine, or have examined, the witnesses against him and to obtain the attendance and examination
of witnesses on his behalf under the same conditions as witnesses against him.

The first part of this guarantee relates to the way in which a trial is conducted, but the second part
has implications for the investigation. During the course of an investigation, LEOs may encounter
witnesses with evidence that does not support the case against the person under investigation. If
such evidence is sufficient to indicate that the suspect did not, in fact, commit the crime, that person
would cease to be the subject of investigation. On the other hand, if the evidence simply weakens
the case against the suspect, without undermining it completely, exculpatory evidence must be
pursued to establish, as far as possible, any supporting or contradictory evidence that may indicate
the suspect’s guilt or otherwise. Sufficient evidence may remain to justify charging the suspect and
placing him or her on trial. Under such circumstances, the witness should be made available for
examination at the trial of the accused person and all other exculpatory evidence should be made
available to them and their legal representative.*

c) Right to silence

The right to silence is crucial for human rights-compliant investigations and is enshrined in
international human rights law. Article 14, paragraph 3(g) of the International Covenant on Civil
and Political Rights states that everyone is entitled “not to be compelled to testify against himself or
to confess guilt”.

V¥ International Covenant on Civil and Political Rights, article 14(3)(g)

In the determination of any criminal charge against him, everyone shall be entitled to the right not to
be compelled to testify against oneself or to confess guilt.

This right is linked to the right to be presumed innocent. The decision to remain silent should never
be taken as an indication of guilt — it might reflect fear, caution, distrust or legal advice. The right to
remain silent will be discussed in further detail below, in the section on interviews.

4 Human Rights Committee, general comment No. 32 (2007), para. 33; Human Rights Committee, Yasseen and Thomas v. Guyana,
communication No. 676/1996, 30 March 1998 (CCPR/C/62/D/676/1996), para. 7.10.

13
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d) Right to freedom from torture and other cruel, inhuman or degrading treatment
or punishment

Article 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment defines torture as:

Any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted
on a person for such purposes as obtaining from him or a third person information or a
confession, punishing him for an act he or a third person has committed or is suspected of
having committed, or intimidating or coercing him or a third person, or for any reason based
on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation
of or with the consent or acquiescence of a public official or other person acting in an
official capacity.

Torture is one of the most inhuman and extreme forms of violence and causes both physical and
psychological damage. Torture affects not only the victim but also the perpetrator, institutions
and society, not just at the time of torture but as a permanent scar on all it impacts upon. Law
enforcement authorities who commit acts of torture implicate the morality, legality and politics of
state authority.

Torture and other cruel, inhuman or degrading treatment or punishment are prohibited by
international instruments, including the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights and the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, as well as regional instruments.*!

V¥ International Covenant on Civil and Political Rights, article 7

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.

The prohibition of torture is also widely accepted as a peremptory norm of international law that
applies to all States, even if they have not ratified certain Conventions. This right is an absolute right
under international law and can never be waived (it cannot be derogated from, even in a state of war
or a threat of war, internal political instability or any other public emergency).*

41" European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, art. 3; American Convention
on Human Rights, art. 5(2); Inter-American Convention to Prevent and Punish Torture, art. 1; and African Charter on Human and
Peoples’ Rights, art. 5.

42 See International Covenant on Civil and Political Rights, art. 4(2); Convention against Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment, art. 2(2); European Convention on Human Rights, art. 15(2); American Convention on Human
Rights, art. 27; and African Charter on Human and Peoples’ Rights, art. 60, where the African Commission, in complying with and
drawing “inspiration from international law”, would be bound to conclude that the prohibition of torture is non-derogable.

14
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V¥V Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, article 2

1. Each State Party shall take effective legislative, administrative, judicial or other measures to prevent
acts of torture in any territory under its jurisdiction;

2. No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal
political instability or any other public emergency, may be invoked as a justification of torture;

3. An order from a superior officer or a public authority may not be invoked as a justification of torture.

Not only acts of torture and other cruel, inhuman or degrading treatment or punishment are violations
of international human rights law; so are national laws that fail to criminalize torture. States are
accountable for individual crimes of torture under international law. Non-state actors operating
under the auspices of state authority may also be complicit. Torture is not contingent on legitimacy,
jurisdiction or international recognition.* Respecting physical integrity at all times is crucial because it
legitimizes state authority and fosters support from crucial constituencies. Conversely, violations often
augment the grievances that animate dissent, including by terrorist organizations.*

The absolute prohibition of these acts is fundamental to human rights-compliant investigations, in
particular to interviews. This issue will be explained in greater detail in the subsequent sections of
this chapter.

e) Right to privacy

The right to privacy is enshrined in article 12 of the Universal Declaration of Human Rights and
article 17 of the International Covenant on Civil and Political Rights, as well as several regional
instruments.*

V¥ International Covenant on Civil and Political Rights, article 17

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his honour and reputation;

2. Everyone has the right to the protection of the law against such interference or attacks.

Contrary to the right to freedom from torture and other cruel, inhuman or degrading treatment or
punishment, the right to privacy is not an absolute right and can be lawfully limited. In the context
of investigations, it is important for LEOs to know under which circumstances such limitations
are lawful. This issue is explained in detail below under “Special Investigative Measures”. It is also
important to emphasize that the right to privacy in an investigation applies to everyone involved
including victims, witnesses and the accused.

43 Lisa Haijjar, “Does torture work2 A sociolegal assessment of the practice in historical and global perspective”, Annual Review of Law
and Social Science, vol. 5, 2009, p. 36.

44 James A. Piazza and James |. Walsh, “Transnational terror and human rights”, International Studies Quarterly, vol. 53, No. 1 (March
2009), pp. 125-14.

45 At the regional level, the right to privacy is protected by the European Convention on Human Rights, art. 8; American Convention on
Human Rights, art. 11; Arab Charter on Human Rights, art. 17, which states that “private life is sacred”.
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3. Human rights-compliant
investigation procedures

a) Obligation to register
complaints and keep
complainants informed

States have an obligation to record

and register any allegations of crimes.
LEOs must accept reports and, if the
facts are confirmed, at a minimum
make initial inquiries without delay

and begin investigating the claims. It is
important to apply the principle of non-
discrimination and register complaints
with equal integrity and professionalism,
regardless of who the victims or alleged
perpetrators are. LEOs’ behaviour when
registering complaints should never be
influenced by their internal biases, for

example, against stigmatized groups such
as irregular migrants or sex workers. UN Photo/Martine Perret

Victims and witnesses further have a right to be heard and involved, as appropriate, in the
investigation. Victims, in particular, have a right to be informed about how an investigation is
proceeding and whether any major decisions have been taken in the investigation.

b) Obligation to conduct thorough investigations

States and LEOs are obliged to carry out thorough, effective investigations. Thorough
investigations are closely tied to the rights to a fair trial and an effective remedy. Moreover,
effective investigations help LEOs better understand causes of crimes and consequently, take or
recommend preventive measures.

LEOs must make every effort to investigate thoroughly. It is good practice to undertake structured,
hypothesis-based approaches, seeking and collecting evidence to compare with all available
hypotheses. Senior officials have a responsibility to ensure that all investigations follow this model
and that LEOs have the necessary resources to comply. Failure to carry out thorough investigations
may lead to serious miscarriages of justice and rights violations.

c) Collection and analysis of all available evidence

Carrying out impartial, effective investigations entails ensuring that the evidence presented to judicial
authorities is complete and correct. Collecting immediately available evidence is not sufficient. All
relevant physical or documentary evidence must be collected and analysed. All witnesses, including
eyewitnesses and suspects, necessary for the investigation must be identified and heard. Interviews
must be carefully recorded and analysed. Crime scenes must be preserved in accordance with
international good practices. Ballistics tests, post mortems and other forensic tests should be carried
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out whenever necessary. The failure of LEOs to look into all necessary aspects of an investigation,
including all available evidence, may amount to a human rights violation.

d) Information gathering

In the investigative process, information gathering is an exercise of fact-finding. All fact-finding
activities by LEOs must be lawful, necessary and proportional. This includes any force used by
LEOs to, for example, gain access to premises or to secure evidence.*® In this chapter, three major
methods of information gathering will be explained in detail: a) investigatory interviews, including
interviews with witnesses, victims and suspects; b) special investigative techniques; and c) searches
of the person and property.

LEOs must have knowledge and awareness of the ethical and legal standards pertaining to
interviewing techniques. It is important to note the different connotations of “interrogation” and
“interview” in this context. Various international instruments refer to the questioning of suspects by
police as an “interrogation”. Definitions of “interrogation” vary and can imply the use of force or
oppression.*” Due to the negative connotations of the word “interrogation,” professionals concerned
with developing best practices use the word “interview” instead, as it has no such connotations and
applies equally to the eliciting of accounts from witnesses and suspects.*®

This chapter uses the term “interview” except when the original text of an instrument refers to
an “interrogation.” LEOs should apply ethical and legal interviewing techniques at all times,
particularly when they:

» Request information available on the crime or incident as the subject of the interview;

» Consider the psychological factors involved in the interview process, particularly those affecting
the ability of persons to make free decisions and rational judgments;

» Consider the personality, character and circumstances of the person being interviewed.

The latter two areas should be based on current theoretical work in the area and training provided
to LEOs on psychological factors relevant to law enforcement.*’ Particular sensitivity must be taken
when interviewing victims of crimes (see the “Implications” section of this chapter).

i. Investigative interviews>

Investigative interviewing is a procedure used by LEOs to lawfully collect evidence and/or
intelligence from a person, typically a suspect, victim or witness, through questioning. The goal of
an investigative interview is to gather information and assess the credibility of both the information

6 See chapter 5, “Human Rights and the Use of Force”.

4 See, for example, Cambridge Dictionary (https://dictionary.cambridge.org/dictionary/english/interrogation): “a process of asking
someone a lot of questions for a long time in order to get information, sometimes using threats or violence ...".

48 Ralph Crawshaw, Tom Williamson and Stuart Cullen, Human Rights and Policing: International Norms and Standards of Interviewing,
2nd rev. ed. (Leiden: Brill, 2007), p. 213.

49 See Saul M. Kassin et al., “Police-induced confessions: Risk factors and recommendations”, Law and Human Behaviour, vol. 34
(2010}, pp. 3-38.

%0 For detailed guidance, see United Nations Department of Peace Operations, Office of the United Nations High Commissioner
for Human Rights and the Office on Drugs and Crime, Manual on Investigative Interviewing for Criminal Investigation, 2024.
Available from https://resourcehubO1.blob.core.windows.net/ $web/Policy%20and%20Guidance/corepeacekeepingguidance/
Thematic%200perational%20Activities/Police%20and%20Law%20Enforcement/2024.01%20Manual%200n%20
Investigative%20Interviewing%20for%20Criminal%20Investigation%20(2024).pdf.
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received and the person being interviewed. To conduct human rights-compliant interviews in line
with the fundamental principles and rights outlined above, LEOs must:

» Respect and protect the inherent dignity and physical and mental integrity of all persons, including
suspects, witnesses and victims;’!

» Respect the human rights of all persons under investigation and treat them equally, regardless
of their race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status;

» Be careful not to be guided by a hypothesized motive of a crime, and, rather, use ethical
interviewing skills to gather information and evidential basis;

» Ensure that fair trial procedures are fully exercised, including providing access to lawyers and
adequate time and facilities to prepare a defence;

» Refrain at all times from coercing a person to confess;’

» Refrain at all times from engaging in acts amounting to torture and other cruel, inhuman or
degrading treatment or punishment;

» Refrain from using manipulative techniques such as threats, inducements (implicit promises of
immunity or lighter sentences), misleading practices (deception of different types, including making
the suspect believe that co-defendants have confessed), protracted or suggestive questioning or
the use of drugs or hypnosis.’’

Furthermore, interviews should be conducted and organized with respect for the reputation and
confidentiality of the interviewee, as set out in article 4 of the Code of Conduct for Law Enforcement
Officials. Such respect is closely associated with respect for the right to privacy.

V¥ Code of Conduct for Law Enforcement Officials, article 4

Matters of a confidential nature in the possession of law enforcement officials shall be kept confidential,
unless the performance of duty or the needs of justice strictly require otherwise.

The commentary for article 4 of the Code of Conduct for Law Enforcement Officials points out
that, by the nature of their duties, LEOs obtain information that may potentially be harmful to
the reputation of others. It emphasizes that great care must be taken in handling such information,
and that disclosure, other than in the performance of duty or to serve the needs of justice, is wholly
improper. Improper disclosure of confidential information harmful to a person’s reputation would
certainly breach article 12 of the Universal Declaration of Human Rights.**

51" Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/71/298), para. 5.

52 Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, principle 21.

3 Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/71/298),

paras. 39-45.

Universal Declaration of Human Rights, art. 12: “No one shall be subjected to arbitrary interference with his privacy, family, home
or correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the protection of the law against such
interference or attacks.”

54
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Interviewing victims, witnesses and suspects

Victims and witnesses are to be treated with compassion and consideration. Child victims, witnesses
and victims of rape or violence and others exposed to crime scenes have particular vulnerabilities from
which they must be protected when interviewed. Law enforcement investigators are accountable for
appropriate treatment during interviews towards persons subjected to trauma, and should receive
sufficient training and guidance from their law enforcement agencies. The attitude of the interviewer
should always be respectful of the inherent dignity of the human person.* Interviews with children
or victim/survivors of sexual and gender-based violence or persons with other specific vulnerabilities
may require special arrangements and skills that makes it necessary to involve specialists.>®

The Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime reiterates the
principle of human dignity and compassion in the context of child victims and witnesses, and states
that “they should be treated in a caring and sensitive manner throughout the justice process, taking
into account their personal situation and immediate needs, age, gender, disability and level of
maturity and fully respecting their physical, mental and moral integrity”.”’

V¥ Declaration of Basic Principles of Justice for Victims of Crime and Abuse
of Power, article 4

Victims should be treated with compassion and respect for their dignity. They are entitled to access to
the mechanisms of justice and to prompt redress, as provided for by national legislation, for the harm
that they have suffered.

Victims are often important witnesses of crimes. However, they should not be only considered
“useful” sources for criminal investigations; their well-being and protection should be the absolute
priority. It is important for investigators to concern themselves with the protection and welfare
of victims, and to ensure their willing assistance in criminal investigations and ensuing judicial
processes. This may be done by cooperating with or referring to victim support organizations
concerning the needs of individual victims, or by advising victims of the existence of such bodies.
Law enforcement agencies should develop inter-agency referral mechanisms and procedures, and
provide respective training to LEOs.

Victims have rights in judicial and administrative processes, as stipulated in the Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power, principle 6:

The responsiveness of judicial and administrative processes to the rights and special needs of victims

should be facilitated by:

c. Informing victims of their role and the scope, timing and progress of the proceedings and of
the disposition of their cases, especially where serious crimes are involved and where they have
requested such information;

5 See chapter 18, “Law Enforcement and Protection and Redress for Victims”.
% See Manual on Investigative Interviewing for Criminal Investigations, para. 2.3.

%7 Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime, Economic and Social Council resolution 2005/20,
art. 10.
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d. Allowing the views and concerns of victims to be presented and considered at appropriate
stages of the proceedings where their personal interests are affected, without prejudice to the
accused and consistent with the relevant national criminal justice system;

e. Providing proper assistance to victims throughout the legal process;

f.  Taking measures to minimize inconvenience to victims, protect their privacy, when necessary,
and ensure their safety, as well as that of their families and witnesses on their behalf, from
intimidation and retaliation;

g. Avoiding unnecessary delay in the disposition of cases and the execution of orders or decrees
granting awards to victims.

LEOs investigating crimes have an obligation to ensure that these fundamental rights and needs of
victims, particularly the rights to silence and the presumption of innocence, are respected. Before
any questioning begins, LEOs must inform the interviewee in clear, unambiguous language of any
charges or accusations against them. All suspects have the right of access to and communication
with legal counsel prior to interviews. When charged with a criminal offence, they must be informed
promptly in a language they understand, per article 14 of the International Covenant on Civil and
Political Rights.

V¥ International Covenant on Civil and Political Rights, article 14(3)(a)

3. In the determination of any criminal charge against him, everyone shall be entitled to the following
minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he understands of the nature and
cause of the charge against him.

Investigators should set out the evidence they have against a suspect or accused person and ensure
that the essential facts relating to the offence, including available evidence pointing to the person’s
involvement, are provided to their legal representative.

Interviewing detainees

During the course of an investigation, LEOs may well exercise powers of arrest and detention. These
powers should be exercised only when lawful and necessary. It should be noted that international
human rights standards do not allow for arrest or detention of a person for the sole purpose of
gathering information or intelligence. Deprivation of liberty in the form of arrest or detention
must always be based on a reasonable suspicion that the person has committed or is about to
commit a criminal offence (or that there is another internationally accepted lawful ground for
detention).’® All detainees must be treated humanely and in compliance with international human
rights standards.

% |nterim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/71/298), para. 32.
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V Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment, principle 21(2)

No detained person while being interrogated shall be subject to violence, threats or methods of
inferrogation which impair his capacity of decision or his judgement.

Most LEOs will interview detainees to obtain their account of their activities during the critical
period when an offence has been or is suspected to have been committed, and ascertain whether
or not they were involved. If the detainee provides a defence or an alibi, the investigators have an
opportunity to test that defence or alibi through questioning.

As discussed above, interviewers should always presume the innocence of non-sentenced
persons, and approach their task with an open mind. They should never coerce an interviewee,
use the interview to reinforce preconceptions or concentrate on a single hypothesis of how the
crime was committed.

The Human Rights Committee has stated, “to guarantee the effective protection of detained
persons, provisions should be made for detainees to be held in places officially recognized as places
of detention and for their names and places of detention, as well as for the names of persons
responsible for their detention, to be kept in registers readily available and accessible to those
concerned, including relatives and friends. To the same effect, the time’® and place of all interrogations
should be recorded, together with the names of all those present, and this information should also
be available for purposes of judicial or administrative proceedings.”®’

The Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment
recognizes the risks involved in certain methods of interrogation.

Accordingly, the Body of Principles requires (in addition to the requirements already cited) the
following information to be recorded and certified in a form prescribed by law:

v

Duration of any interrogation;

v

Intervals between interrogations;

v

Identity of the officials who conducted the interrogation;

v

Identity of other persons present at any interrogation.®!

This information must be made available to detainees or prisoners or their legal counsel.®* If it
is anticipated that the interviews may last for several hours, due to the amount of evidence to
be considered or the complexity or seriousness of the case, regular breaks should be arranged,
including breaks for meals. Any failure to comply with the above-mentioned principles when
obtaining evidence via interviews must be “taken into account in determining the admissibility of

such evidence against a detained or imprisoned person”.®’

%7 Including the time at which an interview starts and ends. See CPT Standards (2015), p. 7, para. 39.
¢ Human Rights Committee, general comment No. 20 (1992), para. 11.

¢! Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, principle 23(1).
2 Ibid., principle 23(2).

3 Ibid., principle 27.
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It is important to note that LEOs responsible for investigation should not be responsible for the
detention of a detainee. An arrested person should be transferred to a pretrial facility under a
different authority as soon as possible after arrest, after which no further unsupervised contact with
the investigators should be allowed.**

Coerced confessions during investigations

Coerced confessions (or forced confessions) are often a result of modern psychological interview
techniques® or interviewers not taking into the account the emotional or mental state of the suspect.
International human rights instruments, including the International Covenant on Civil and Political
Rights, explicitly state that no person should be compelled to confess, to incriminate himself, or to
testify against any other person.

V International Covenant on Civil and Political Rights, article 14(3)(g)

3. In the determination of any criminal charge against him, everyone shall be entitled to the following
minimum guarantees, in full equality: [...]
g. Not to be compelled to testify against himself or to confess guilt.

LEOs should never subject interviewees to such treatment that their judgment is impaired. Violence,
threats and undue pressure not only violate human rights but may also produce false information
or false confessions.® It is important to emphasize in this respect that the purpose of interviews is
to collect information, not to obtain confessions. At no point should LEOS concentrate their efforts
on securing a confession, and they must always respect the principle of presumption of innocence.
Even if a confession is forthcoming, LEOs should carefully test the accuracy and plausibility of the
confession and understand that, in many jurisdictions, courts approach uncorroborated confession
evidence with extreme caution. It is highly unlikely that such evidence would lead to a successful
conviction without further corroborating evidence being produced.

Principle 21(2) of the Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment prohibits violence or threats during interrogations and prohibits taking
“undue advantage of the situation of a detained or imprisoned person for the purpose of compelling
him [or her] to confess, to incriminate himself [or herself] or to testify against any other person.”

Freedom from compulsion to testify against oneself or confess guilt is a guarantee that protects
suspects, and it also safeguards the investigation. The Human Rights Committee has stated that any
evidence collected from coerced confessions is non-admissible as evidence in court. “The accused
may not be compelled to testify against himself or to confess guilt. In considering this safeguard the
provisions of article 7 and article 10, paragraph 1, should be borne in mind. In order to compel the
accused to confess or to testify against himself, frequently methods which violate these provisions

o A/56/156, para. 39(f).

5 Steven A. Drizin and Richard A. Leo, “The problem of false confessions in the post-DNA world”, North Carolina Law Review, vol. 82
(2004), p. 992.

% Ibid.; Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment
(A/71/298), para. 19.

22



Chapter 8: Human Rights and Investigations

are used. The law should require that evidence provided by means of such methods or any other
form of compulsion is wholly unacceptable.”®”

Principles for effective interviewing?®

V¥ Principles on Effective Interviewing for Investigations and Information
Gathering®®

Principle 1 - On Foundation.
Effective interviewing is instructed by science, law and ethics.
Principle 2 - On Practice

Effective interviewing is a comprehensive process for gathering accurate and reliable information
while implementing associated legal safeguards.

Principle 3 - On Vulnerability

Effective interviewing requires identifying and addressing the needs of inferviewees in situations of
vulnerability.

Principle 4 - On Training

Effective interviewing is a professional undertaking that requires specific training.
Principle 5 - On Accountability

Effective interviewing requires transparent and accountable institutions.
Principle 6 - On Implementation

The implementation of effective interviewing requires robust national measures

The Principles on Effective Interviewing investigative or Investigation and Information Gathering
(the Méndez principles), were drafted by experts in the fields of interviewing, law enforcement,
criminal investigations, national security, military, intelligence, psychology, criminology, and human
rights from around the world and were adopted in 2021. The Méndez principles are a non-coercive
interviewing model that offers practical guidance to LEOs in how to conduct interviews. These
principles build on empathetic rapport building between the LEO interviewer and interviewee. It
is a structured, non-suggestive rights-based approach to questioning that is strategically planned
and through an open mindset of the interviewer allows adoptive process that creates an enabling
environment that both respects the rights of the person being interviewed but also facilitates
memory retrieval and increases the accuracy and reliability of the information provided. For
more information including step-by-step guidance please see the joint Manual on Investigative

Interviewing for Criminal Investigations.”

¢ Human Rights Committee, general comment No. 13 (1984), para. 14.
8 See Manual on Investigative Interviewing for Criminal Investigations, paras. 5.1-5.7.

% See Principles on Effective Interviewing for Investigation and Information Gathering, May 2021. Available from https://
interviewingprinciples.com/; the Méndez Principles were welcomed by the Human Rights Council ( A/HRC/RES/46/15), and the
Committee on Torture (CAT/C/DNK/CO/6-7).

79 Manual on Investigative Interviewing for Criminal Investigations, p. 15 ff.
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Torture and other cruel, inhuman or degroding treatment or punishment during investigatory interviews

As mentioned earlier in this chapter, torture and other cruel or inhuman or degrading treatment
or punishment are unacceptable in all situations; there are no exceptions. The Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment has established legally
binding protections as an international, non-derogable standard and the absolute prohibition of
torture is also protected in customary law.

This universal norm has particular relevance to persons in pretrial detention and imprisonment
as it is during the period immediately following arrest that the risk of torture and ill-treatment is
greatest. Research has shown that the practice of torture in “enhanced interrogations” has often
proved to be ineffective in obtaining reliable information. For example, where law enforcement
interrogation methods have threatened to use or used torture to coerce confessions, the implicated
persons are often led to falsely confess out of fear of torture, or due to pain from acts of torture.”
In fact, studies reveal that the more coercive the questioning, the higher the probability of a false
confession.”> Other acts and conditions that should also be prohibited include:”

Punching, kicking and beatings;

Electrocution;

Forms of suffocation;

Burns, use of firearms;

Mock executions;

Threat of reprisals against relatives;

Restraints in very painful conditions;

Rape, sexual abuse and humiliation;

Prolonged solitary confinements;

Incommunicado detention;

Sleep deprivation;

Prolonged stress positions;

Prolonged standing or kneeling,

Sensory deprivation (e.g. hooding/blindfolding with spray-painted goggles);
Exposure to extreme temperatures or loud music for prolonged periods;
Prolonged questioning sessions;

24-hour lighting;

Removal of clothing;

Deprivation of all comfort and religious items;

vV vV vV vV vV v vV v vV VvV V. V. Y v v VvV v v VvY%

Exploitation of phobias during questioning.

71" Manfred Nowak, “Beyond the Senate report: Torture never ‘works’ the way torturers tell you it does”, The Guardian, 3 April 2014.
Available from www.theguardian.com/commentisfree/2014/apr/03/senate-reportforture-declassifying-cia-bush-era.

72 Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/71/298,
para. 19). It should be noted that, depending on the circumstances and the length of time these methods are applied, they may
amount to forture, if the required threshold of suffering is met and if any of the intentions cited in the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment is present.

73 A/71/298, para. 45. See also Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,

Manfred Nowak, Addendum: Study on the phenomena of torture, cruel, inhuman or degrading treatment or punishment in the world,
including an assessment of conditions of detention (A/HRC/13/39/Add.5).
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The Special Rapporteur on the question of torture and other cruel, inhuman or degrading treatment
or punishment has further identified the following interview techniques and practices as problematic
in the context of international human rights law:"

» Inducements (implicit promises of immunity or lighter sentences);

» Misleading practices (deception of different types, including making the suspect believe that co-
defendants have confessed or presenting false witnesses);

» Protracted or suggestive questioning (questioning over periods without sufficient rest and asking
confusing, ambiguous or leading questions are likely to become coercive and constitute ill- treatment);

» Use of drugs or hypnosis;

» Demeaning or condescending comments or accusations based on individual qualities or cultural
identities.

There are better methods for a professional, modern and effective police force to investigate crimes,
which preserve the integrity and dignity of the accused and their own person,” such as evidence-
based interviews made more effective through rapport-building approaches and persuasion.”

V¥V Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

Article 10

1. Each State Party shall ensure that education and information regarding the prohibition against
torture are fully included in the training of law enforcement personnel, civil or military, medical
personnel, public officials and other persons who may be involved in the custody, interrogation or
treatment of any individual subjected to any form of arrest, detention or imprisonment.

Aricle 11

Each State Party shall keep under systematic review inferrogation rules, instructions, methods and
practices as well as arrangements for the custody and treatment of persons subjected to any form of
arrest, detention or imprisonment in any territory under its jurisdiction, with a view to preventing any
cases of torture.

States should develop training programmes for LEOs on the absolute prohibition against torture and
the appropriate conduct of interviewers. Training programmes must not be limited to theoretical
knowledge about international and national human rights standards but must also include practical
tools for how to conduct human rights-compliant and lawful interviews.”” It is useful here that
the training materials refer to empirical and scientific evidence of the unreliability and counter-
productive nature of torture and confessions.”® It is good practice to use scenario-based exercises
designed to facilitate skills development.”

74 Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/71/298),
paras. 39-45.

Marc A. Costanzo and Ellen Gerrity, “The effects and effectiveness of using torture as an interrogative device: Using research to
inform policy debate”, Social Issues and Policy Review, vol. 3, No. 1 (2009), pp. 179-210.

75
76 Federal Bureau of Investigation, High-Value Detainee Interrogation Group, Interrogation Best Practices, 26 August 2016, pp. 3-4.
77" Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/71/298), para. 57.
78 |bid.

77 Ibid.
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LEOs and law enforcement administrative structures must also incorporate the absolute prohibition
and adopt preventive measure in their work. The Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment recognizes the importance of such measures, as
well as their continued review.

The 2022 publication Istanbul Protocol: Manual on the Effective Investigation and Documentation
of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment®® is an important
resource for further training in the area of preventing and addressing acts of torture and other cruel,
inhuman or degrading treatment or punishment during investigatory interviews. It is imperative
that medical personnel receive appropriate training to detect the physical and mental consequences
of torture. Persons alleging torture have the right to request a medical examination by a doctor of
their choice. LEOs should be aware of all appropriate procedures to take should an allegation of
torture or ill-treatment arise during the investigative process.

Apart from instituting appropriate training programmes, another strong safeguard against torture
during investigatory interviews is audio/visual recording of interviews. The United Nations Special
Rapporteur on torture recommends, “All interrogation sessions should be recorded, and preferably
video-recorded, and the identity of all persons present should be included in the records. Evidence
from non-recorded interrogations should be excluded from court proceedings.”®! Audio-visual
recordings may provide complete and authentic records of the interview process, and facilitate
investigations of allegations of ill-treatment. This is in the interest both of persons alleging torture
or ill-treatment and LEOs confronted with unfounded allegations. Electronic recordings also reduce
the opportunity for defendants to later deny that they have made certain admissions.®” It is good
practice to seal one copy of the electronic recording in the presence of the interviewee and to keep
another copy for working process purposes. However, recordings on their own are no guarantee
for the prevention of torture or ill-treatment. They must be part of a comprehensive, regulated and
enforced framework, which includes effective control, supervision and accountability measures.

LEOs should be aware of the principle of non-refoulement in regard to persons who risk being
tortured if they are returned to the country they came from. This principle is explained in further
detail in chapter 15, “Law Enforcement and the Human Rights of Migrants” and chapter 16, “Law
Enforcement and the Human Rights of Refugees and Internally Displaced Persons”.

ii. Special investigative techniques

Special investigative techniques constitute another important source for gathering information
during the investigation process. Although there is no internationally agreed definition of “special
investigation techniques”, they are typically characterized as operational resources that can be
deployed proactively and reactively when detecting and investigating serious crimes and suspects,
with the aim of gathering information without alerting the target persons.®

8 OHCHR, Istanbul Protocol: Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (New York and Geneva, United Nations, 2022).

See Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Theo van Boven

(E/CN.4/2004/56), para. 34.

See European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment report, CPT/Inf/E (2002)

1 Rev. 2015, para. 36.
Council of Europe, Recommendation (2005)10 of the Committee of Ministers to member States on “special investigation

techniques” in relation to serious crimes including acts of terrorism, available from https://search.coe.int/cm/Pages/result_details.
aspx20bjectld=09000016805daéfé.
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In the European context, the Council of Europe has developed a useful typology of special

investigation techniques that identifies four distinct categories:**

>

v

>

>

Informant operations — secret investigations with public interaction and without deception;
Undercover operations — secret investigations with public interaction and with deception;
Sting operations — secret investigations without public interaction but with deception;

Eavesdropping — secret investigations without public interaction and without deception.

Briefly explained:

>

Informant operations include recruitment of persons associated with criminal groups. Law
enforcement agencies should pay the utmost attention to the use of informants. The informants
must not commit human rights abuses, criminal acts or blackmail or threaten suspects to gain
their cooperation. However, they may reasonably undertake certain activities without being held
criminally responsible, such as making available “legal and financial means, transport, storage,
housing and communications needed for the perpetration of those offences”.*

Undercover and sting operations include the establishment or maintenance of a personal or other
relationship in order to covertly obtain information. Any person acting under the direction of the
State, such as LEOs, intelligence officials, police informants and other intelligence assets, must be
careful to avoid situations in which they become the instigator of the crime. Such actions, known
as entrapment, occur when a person who would not otherwise be predisposed to commit an
offence is encouraged to do so by a government official who then instigates prosecution against
the same person. Overall, such operations bear a certain risk of affecting the right to a fair trial
and thus need to be clearly regulated in law and be carefully planned and implemented.

Eavesdropping is a very broad category that includes covert surveillance of residential premises or
private vehicles, which might be facilitated by the insertion of covert audio or video monitoring
devices, and interception of communications (telephone conversations, emails, SMS messages
and personal correspondence) of persons under investigation.

Special investigative techniques, especially covert surveillance and interception, significantly infringe

on the right to privacy, which, as discussed previously, is enshrined in several international and

regional instruments. The International Covenant on Civil and Political Rights requires that any

limitations to this right are lawful and non-arbitrary. Similarly, the Special Rapporteur on the

promotion and protection of human rights and fundamental freedoms while countering terrorism

recognizes that limitations must comply with the principles of legality, necessity and proportionality.*

Another important aspect of special investigative measures is their oversight. As a general principle,

law enforcement agencies should seek judicial authorization before infringing on a person’s right

to privacy with special investigative measures. For instance, interceptions of correspondence of all
kinds must be authorized.
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This typology was developed from the work of Professor G. Marx and Professor de Valkeneer. See Philippe de Koster, Terrorism:
Special Investigation Techniques (Council of Europe Publishing, 2005), pp. 13-15.

UNODC, Counter-terrorism Legal Training Curriculum: Module 4: Human Rights and Criminal Justice Responses to Terrorism (New
York, 2014), p. 93; see also UNODC, Model Legislative Provisions against Organized Crime (New York, United Nations, 2012),
art. 15, para. 3.

Report of the Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering
terrorism, Martin Scheinin (A/HRC/13/37).
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The United Nations Police in Peacekeeping (UNPOL) operations may, when mandated, use covert
or technical measures to prevent, detect and investigate crimes and to ensure public safety.®” Such
measures, however, may only be used by UNPOL if their use is clearly spelled out in the legal
framework and carried out in accordance with international criminal justice and human rights
standards.® The UNPOL Operational Guidelines also state that, typically, a judicial authorization
would be required for the following actions:*’

» Interception and recording of communications;

» Interception of communications by a computer network;

» Covert photographic or video surveillance in private premises;

» Covert search of letters, packages, containers and other parcels;

» Controlled delivery of letters, packages, containers and other parcels;

» Covert monitoring and recording of conversations;

» Simulated purchase of an item;

» Simulation of a corruption offence; and/or

» Disclosure of financial data.

The European Court of Human Rights has developed the following minimum safeguards that

should be incorporated into national law clearly enough for the judiciary to be able to effectively
review whether any given interception should be authorized:

» The nature of the offences which may give rise to an interception order;

» A definition of the categories of people liable to have their telephones tapped;

» A limit on the duration of telephone tapping;

» The procedure to be followed for examining, using and storing the data obtained;
» The precautions to be taken when communicating the data to other parties; and

» The circumstances in which recordings may or must be erased or the tapes destroyed.”

While the independent, impartial and transparent judicial authorization and review of special
investigative techniques can help ensure that an oversight regime meets the minimum international
human rights law requirements, this is not always sufficient, since “in several countries, judicial
warranting or review of the digital surveillance activities of intelligence and/or law enforcement
agencies have amounted effectively to an exercise in rubber-stamping.””' As a result, to ensure
full compliance with international human rights law, many States have turned to mixed oversight
models that combine judicial review with public consultative and complaint mechanisms overseen
by independent commissioners or ombudspersons.’>

8 United Nations Department of Peacekeeping Operations, Guidelines on Police Operations in United Nations Peacekeeping
Operations and Special Political Missions, para. 62.

8 |bid.

& |bid.

%0 ECtHR, Weber and Saravia v. Germany, application no. 54934/00, 29 June 2006, para. 95.
1 A/HRC/27/37, para. 38.

92 Ibid.
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In Escher et al. v. Brazil, the Inter-American Court of Human Rights emphasized the importance
of independent supervision of surveillance. The case involved a judge’s approval of telephone
interceptions and the subsequent leaking of the intercepted materials to the media. The Court
acknowledged that Brazil had a system for judicial authorization of telephone interceptions, which
was followed. However, the Court also found that the process had not been sufficiently rigorous:
“In proceedings whose juridical nature requires the decision to be issued without hearing the other
party, the grounds and justification must show that all the legal requirements and other elements that
justify granting or refusing the measure have been taken into consideration. Hence, the judge must
state his or her opinion, respecting adequate and effective guarantees against possible illegalities and
arbitrariness in the procedure in question.”” The Court also found that insufficient care had been
taken to ensure that private information would not be shared with third parties.

iii. Searches of the person and property

Searches of the person and property are also a key investigative procedure with important human
rights implications, especially on the right to privacy.

Article 17 of the International Covenant on Civil and Political Rights explicitly prohibits unlawful
and arbitrary interference with privacy, which includes bodily integrity. People are entitled to
protection from interference by other parties, such as forced medical examinations or medication.
In the context of investigations, DNA and fingerprint analyses are frequently undertaken. It is
important to note that the compulsory taking and retention of DNA and fingerprint samples,
with or without consent, involve infringements on privacy. Fingerprints contain unique personal
information and their retention cannot be considered as neutral or insignificant. Likewise, DNA
profiles are unique personal identifiers that also involve information on genetic relationships and
ethnic origin.”™

Law enforcement agencies increasingly rely on the use of biometric techniques, such as facial
recognition, fingerprinting and iris-scanning. While these techniques can, in some circumstances, be
a legitimate tool for the identification of high profile criminal suspects, there are serious concerns
about cases where biometrics are in a central database, vulnerable to security breaches. As the
collection of biometric information increases, error rates may rise considerably. This may result in
the wrongful criminalization of persons. Moreover, biometrics cannot be revoked: once they have
been copied and/ or fraudulently used by a malicious party, it is not possible to issue the person
with a new biometric signature.” States should introduce clear legal frameworks regarding the use
of biometric techniques in law enforcement investigations, with particular attention paid to their
retention and storage. Law enforcement agencies should ensure that such laws and regulations are

fully adhered to.

Apart from the collection of biometric information, in the course of an investigation LEOs may
need to physically search a person’s body. Body searches, from the least intrusive (frisking) to the
most intrusive (searching body cavities) should all have safeguards in law enforcement policies
and national laws, out of respect for each person’s dignity. The more intrusive the search, the

% Inter-American Court of Human Rights, Escher et al. v. Brazil (judgment), 6 July 2009, para. 139.

%4 Jim Murdoch and Ralph Roche, European Convention on Human Rights and Policing: A Handbook for Police Officers and Other Law
Enforcement Officials (Strasbourg, Council of Europe, 2013), p. 4. See also ECtHR, Marper v. the United Kingdom, judgment of
4 December 2008, paras. 68-86.

% A/HRC/13/37, para. 24.
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more consequences there are for causing trauma or violating the person’s dignity. If an extensive
body search is deemed necessary, it should be conducted at a police station or other authorized
detention facility or, if this is not practicable, out of public view and in a manner that will, as far as
possible, preserve the person’s dignity. A body search should be performed in privacy by an official
of the same sex as the person being searched,” though circumstances may also warrant a second
supervisory official being present. Given their invasive quality, body cavity searches must strictly
employ the principle of proportionality (and of course, principles of necessity and legality) and must
be conducted by professionally trained personnel only. Body cavity searches must never be carried
out under coercion or by force, as this could constitute a violation of the right to freedom from
inhuman and degrading treatment. The issue of searches of the person is discussed in further detail
in the Chapter 6, “Human Rights and Arrest”.

When searching property (houses, vehicles, etc.), LEOs should always, if possible and taking
into consideration the urgency of the situation, obtain a search warrant according to domestic
laws beforehand. All searches must be in accordance with the principles of legality, necessity and
proportionality. For instance, LEOs should carefully consider whether a house search is absolutely
necessary for the purposes of the investigation and proportional to the crime investigated. The
extent of the search should be limited to the type of article sought — for example, it would be
excessive to look through paperwork when the item sought is a stolen television set. Furthermore,
due care must be given to all objects seized and an accurate and contemporaneous record should be
made of the extent of the search, its purpose and what, if any, property was retrieved.

D. IMPLICATIONS IN LAW ENFORCEMENT PRACTICE

1. Positive obligations of the State

State authorities have a positive obligation to investigate alleged human rights violations, abuses and/or
crimes. This obligation applies equally, regardless of whether the alleged perpetrators are private persons
or state actors. National law and internal policies in line with international human rights standards
should regulate policing operations and provide adequate and effective safeguards for the investigative
process, including safeguards against arbitrariness and the abuse of force. States may seek oversight from
independent commissions and investigations should be sufficiently open to public scrutiny.

LEOs should note that the failure to fully investigate an allegation of crime might constitute a human
rights violation. For instance, in the European context, the European Court of Human Rights has
emphasized the obligation to effectively investigate allegations and complaints, particularly in the
context of gender-based violence. In Kontrova v. Slovakia, the Court ruled that the local police
failed to register a criminal complaint and launch an immediate investigation. In this case, the
applicant filed a criminal complaint and made a number of emergency calls against her husband for
assault and threatening behaviour. Later, accompanied by her husband, she tried to withdraw the
complaint. Afterwards, her husband shot dead their two children. The failure of the police to take
action as stipulated by law led to the loss of the children’s lives.”

It should be noted, however, that the State’s positive obligation should not impose an “impossible or
unfair burden” on law enforcement. In fact, in Osman v. the United Kingdom, the European Court

%6 Human Rights Committee, general comment No. 16 (1988).
77 ECtHR, Kontrova v. Slovakia, application No. 7510/04, 31 May 2007.
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of Human Rights gave a landmark ruling emphasizing the limits to the positive obligation of States
to protect the right to life. In this case, the applicant’s husband was killed and son wounded by the
son’s former schoolteacher. Before the incident, the teacher had threatened the applicant and the
family. Although the applicant complained about the failure of authorities to protect the husband’s
right to life, the Court did not find a violation of article 2 (right to life) of the European Convention
on Human Rights. The Court concluded, “bearing in mind the difficulties involved in policing
modern societies, the unpredictability of human conduct and the operational choices which must be
made in terms of priorities and resources, any such obligation had to be interpreted in a way which

did not impose an impossible or disproportionate burden on the authorities”.”

2. Developing detailed guidelines for the conduct of interviews

Law enforcement agencies should draw up clear interview rules and guidance. LEOs conducting
interviews should be thoroughly trained and understand the absolute prohibition of torture and
ill-treatment. Training should make reference to empirical evidence on the adverse impact of
mistreatment on memory retrieval, to help achieve a change in mindset and interviewing culture.”
The United Nations Manual on Investigative Interviewing for Criminal Investigation builds on the
Mendez principles and the “PEACE” model,'” has developed good practices that includes six steps
for investigative interviewing.

Step 1 — Plan and Prepare: Preparation allows interviewing officers to consider what evidence is
available and what information the interview seeks to establish. It includes case-related, physical,
and mental preparations. At this stage, senior LEOs responsible for the investigation should be
involved in developing a written interview plan.'"!

Step 2 — Introduce and build rapport: At the outset of the interview, all persons present should be
invited to introduce themselves. This is especially important for interviews that are audio recorded
and is an essential part of the official record of persons present.'’> Following introductions, the
interviewer should explain the interview’s legal process, purpose and expected outcome (e.g. a written
statement, notes that they will be asked to sign or a recording). An important element is to build
rapport and to show empathy, honesty and to not make promises that cannot be kept. Establishing
trust and ensuring a conversation characterized by respect, empathy, a non-judgmental mindset,
non-aggressive posture, attentiveness to details, and patience are key to establishing a successful
interview process that sets the ground rules, while creating a common ground and building rapport
to negate the inherent power imbalance.!*

Step 3 — Free account: Having established rapport the LEO should allow the interviewee to
present their uninterrupted account of the case or event under investigation. Interviewing officials
should allow the interviewee the opportunity to provide their uninterrupted account before
detailed questions are asked. The LEO must use active listening techniques. The LEO should ask
one question at a time, using simple and direct language couched in an open manner to elicit full

% ECtHR, Osman v. the United Kingdom, application No. 23452/94, 28 October 1998, para. 116.
99 Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/71/298), para. 57.

100 See Crawshaw, Williamson and Cullen, Human Rights and Policing: Part IV, chapter 3, Investigative Interviewing: Best Practice in
Questioning Witnesses and Suspects, pp. 251-258, which is closely related to the PEACE model.

191 See Manual on Investigative Interviewing for Criminal Investigations, p. 17 ff.
192 Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, principle 23.

9 |bid., p. 27 f.
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responses. The interviewer should summarize the interviewee’s account and challenge any apparent
inconsistencies with evidence gathered during the interview or from elsewhere (for example, forensic
evidence) in non-accusatory language.'*

Step 4 - Clarify and disclose: During the interview the LEO must identify all evidence and explanations
for the evidence, including alternative hypothesis. The interviewer should note and follow up on
any topics that warrant expansion and clarification. Discrepancies between the interviewee’s story
and other evidence in the case will have to be identified and thoroughly explored. It is not the
interviewer’s role during the interview to solve this discrepancy but to identify the discrepancy,
pursue it, and document it for the remaining investigation. The LEO must in this context plan and
consider how, what, and when to strategically disclose evidence.'®

Step 5 — Close the interview: Concluding the interview is important and should be handled
professionally. Before closing the interview, an account of what has taken place should be agreed
upon and documented. There should be a written account that must accurately represent what the
interviewee said during the interview. The interviewer should ensure that the interviewee feels that
they have said what they wanted to say and have been listened to and understood, even if there are
contradictions with other evidence. As the interview is coming to an end, the LEO should give the
interviewee the relevant information about the next stages of the investigation process.'’

Step 6. Evaluate: The evaluation process is an opportunity to ensure that required interview
standards have been met, statements properly obtained and development needs of interviewing
officers identified. This is also an important opportunity for senior officers to be accountable for
ensuring that interviews are conducted fairly, ethically and without resort to torture, cruel or
inhuman treatment or oppressive measures.

Law enforcement agencies should consider developing detailed guidelines for technical or procedural
matters concerning interviews.'”” These should include such matters as properly informing the
interviewee, permissible lengths of interviews, appropriate rest periods, places where interviews
may take place and proper interview formats. Such guidelines can contribute to professionalism and
reduce the risk of forced confessions or ill-treatment.'*

3. Responsibility of senior investigative officials

It is important that law enforcement agencies ensure that a senior investigative official monitors all
investigations. Good practices dictate that all investigations be supervised by senior officials, who
can ensure that all actions taken are legal, necessary and proportional. The senior official must also
ensure that the presumption of innocence and right to non-discrimination are respected throughout
the investigative process. The senior official must pay special attention to how interviews with
suspects and witnesses are carried out in order to prevent any possible allegation or occurrence of
torture or ill-treatment. This is important in order to ensure that an investigation is admissible in
court and, more broadly, to preserve the reputation and legitimacy of the law enforcement agency.
Senior investigative officials must always be held accountable.

104 |bid., p. 33 ff.
195 |bid.
19 See Manual on Investigative Interviewing for Criminal Investigations, p. 41 ff.

197 See, for instance, CPT Standards (2015), p. 9, para. 34 in respect of interviewing criminal suspects.

¢ |bid., p. 42 f.
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PRACTICAL RECOMMENDATIONS

All law enforcement officials deployed on operational duties

Treat all persons identified as potential or actual suspects in a criminal investigation with
dignity and professionalism. Ensure that suspects” human rights are respected and protected.

Always bear in mind that a person is presumed innocent unless or until they are convicted by
a legally constituted court of law.

Ensure that processes to collect evidence through investigative interviews comply with
international human rights standards. An audio and/or video recording should be made of
all interviews of suspects. Where this is not practicable, a contemporaneous detailed written
record of the interview should be made and the interviewee should be encouraged (though not
compelled) to sign it if he or she agrees that it is accurate.

Do not approach interviews of suspects as exercises in eliciting confessions. Recognize that
confessions are only one form of evidence and are by themselves insufficient to support a
conviction without other corroborating evidence.

Regard interviews of suspects as opportunities to gain further information with regard to
identifying other alleged suspects, elicit accounts of or explanations for the suspect’s actions,
movements and evidence gathered that may indicate their guilt, and also test possible defences,
alibis and alternative explanations for events that may have occurred.

Always advise a victim, witness or suspect of his or her rights before the interview. Before taking
any investigatory action, ask yourself: Is it legal? Will it hold up in court? Is it necessary? Is it
unduly intrusive? When in doubt about the legality of an investigative activity, where possible,
ask the senior investigative officer before proceeding. Remember that all major decisions
concerning the conduct of a criminal investigation should be approved and recorded, together
with the circumstances, by a trained senior investigating officer with overall responsibility for
the investigation.

Seek a judicially issued warrant or order prior to any search of a vehicle, dwelling or
other premises.

Be sensitive to local conditions when planning house searches and/or arrests. There may be
existing tensions between the police and local communities or between different communities
in the local area. At all times, be aware of the need to maintain and preserve good police—
community relations.

In all circumstances, refrain from engaging in any acts that could be perceived as torture, or
cruel, inhuman or degrading treatment.

Ensure that all special investigative techniques you use have a basis in national law and are
necessary and proportionate to the achievement of the legitimate objectives of the investigation
and that less intrusive measures that would provide the same information are unavailable.

Ensure that suspects, victims and witnesses are informed about the progress of criminal
investigations.
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Command and supervisory officials

Keep the public informed of the progress of criminal investigations. Seek opportunities to speak
to journalists and brief them on the progress of major investigations. All public statements
must pay due respect to the presumption of innocence and the right to privacy and respect
human dignity.

Develop police—public partnerships that enable LEOs to build closer ties to local communities
and access community intelligence and information vital to the prevention and detection
of crimes.

Actively encourage LEOs’ engagement with civil society, including civil society’s help and
support to progress investigations effectively.

Emphasize that all LEOs have both the right and duty to defy unlawful superior orders and
report such unlawful orders to a higher official at once.

Carry out regular supervision and control to detect any wrongdoing or misbehaviour.

Ensure that any allegations of torture or ill-treatment are promptly investigated by independent
investigators.

Ensure maximum transparency of investigative methods, with appropriate levels of supervision
at the senior LEO command level.

Law enforcement agencies
Develop clear standing orders for the investigation of crime that are:
» Fully compliant with all national and international human rights standards, including;:

e establishing strict regulations and procedures for the management of confidential
information and sources, including communication with the public and the media;

e establishing detailed guidelines for the recording, storage and dissemination of all
information accruing from criminal investigations;

* establishing guidelines on non-coercive interviewing techniques and other measures that
limit reliance on confessions;

® ensuring a robust process for internal and external investigation of every incident
involving alleged human rights violations. Allegations of serious human rights violations
should be investigated by an independent oversight mechanism;

» Disseminated to all LEOs;

» Enforced;

» Reviewed on a regular basis.
Provide in-service training to LEOs on:

» How to record reports of crime, secure and preserve evidence, including witness evidence,
and identify forensic opportunities, possible lines of inquiry and potential suspects;

» Witness and victim care, ethical interview techniques and ways to manage sensitive
information, and how to communicate with the public and the media;

» Legal standards and current forensic, technological and psychological techniques for
conducting professional investigations.
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Prohibit the wearing of masks or any other equipment fully covering the face when performing
arrests and carrying out interrogations or other law enforcement functions, unless other means
of individual officer identification, such as officer numbering, are in place.

Solicit technical cooperation, including, where necessary, from international technical
policing programmes, on current techniques and technologies for police investigations and the
implementation of related international human rights standards.

Establish, in concert with relevant social agencies, victim-support mechanisms.
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The Manual on Human Rights for Law Enforcement Officials forms part of the revised “Human
Rights and Law Enforcement Guidance and Training Package”. Following the success of the
previous edition, the Office of the United Nations High Commissioner for Human Rights (OHCHR)
has revised and restructured the Manual to provide updated guidance on how to operationalize
human rights norms and standards in law enforcement.

The revised Manual provides practical guidance for law enforcement trainers, officials and
government representatives involved in ensuring effective and human rights-compliant institutions
with staff who have the skills, knowledge and attitudes to respect, protect and fulfil human
rights. The Manual comprehensively sets out important human rights norms and standards for
law enforcement officials and explains how these officials can apply these standards for the
effective performance of their functions. It also outlines recommendations for senior officers and
law enforcement institutions to put in place an institutional structure that allows law enforcement
officials to effectively apply the standards and good practices in the Manual. While each chapter
has been made available separately, links with other chapters are highlighted throughout. A full
reading of the Manual is thus recommended for a comprehensive understanding of how human
rights can be used as a positive tool for modern and professional law enforcement institutions
that carry out their duties for and within the communities. This Manual has been tailored to the
everyday needs of law enforcement officials. The content is adaptable for integration in training
activities at all levels of law enforcement and in policies and oversight mechanisms. The Manual
may, however, be of wider use and application by regional organizations, national human rights
institutions, non-governmental organizations and others.
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